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The Role of Nordic Environmental Law Journal
Gabriel Michanek, editor!

The meeting in Copenhagen in December exposed clearly the political
conflicts embedded in the climate change issue. The EU target before the
meeting was to limit the raise of temperature in the atmosphere to two
degrees Celsius compared to preindustrial level. However, EU could not
reach a broad international consensus among the industrial states of the
world to reduce emissions of greenhouse gases with 30 % by 2020, based
upon 1990 emission level. The meeting also failed to set the target for the
contribution from developing states. The need for continuous political
negotiations and meetings is obvious. It is necessary to reach an agreement
with clear, legally binding obligations for the individual states. Still, even
with a two degrees raise, the risk remains for significantly changed
conditions in the biosphere in terms of e.g. flooding over large land areas.
We observe already today a decrease of the Arctic ice cover. We are in
climate change. It is no longer a matter of only changing the course but also
to adapt. Some are doing it by planning for further extraction of carbon rich
oil and gas resources where the melting ice invites them to.

The Baltic is an inland sea with sensitive water ecology. Substantive
inflows of fresh salt water from the North Sea enter only occasionally
through the narrow passages in the Belts and Oresund. The exchange of
water is further counteracted by the halocline barrier between the surface
and depth water layers, leading, all in all, to shortage of oxygen in the depths
of the sea. Moreover, the Baltic brackish water ecosystem hosts relatively
few species; many of those living on the brink of their geographical or
ecological extension area. Due to these natural conditions, the resilience to
further impacts is low. Nevertheless, 85 million people live in the large Baltic
Sea catchment area, in industrialised states with an average high consump-
tion per capita of energy and natural resources and with numerous
industries, forestry, agricultures etc. Pollutants of different kinds are
continuously introduced into the sea. Huge emissions of nutrients cause

algal blooms and eventually oxygen absence and death in the sea bottoms.

' Gabriel Michanek is professor in environmental law at the Law faculty, Uppsala
University.
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The climate change and the conditions in the Baltic are results of
unsustainable development. Overfishing and loss of biodiversity are other
examples. Despite the Brundtland report 1987 and the global conferences
on the environment in Rio 1992 and Johannesburg 2002, we are still not
utilizing natural resources and protecting air, water and land in a way that
meets that the needs for future generations. Turning from unsustainable to
sustainable development in a world with strongly increasing population,
necessitates technical development and very tuff political decisions but also
efficient policy implementation. The role of law is in this context crucial; on
international, EU and national level.

This is the situation at the time when the first issue of Nordic Environ-
mental Law Journal is published. It is also a reality to which environmental
law research must relate. Different tasks are ahead.

We need to investigate if our existing legal techniques are efficient for
implementation of environmental policies and to look for other solutions.
Studying foreign legal systems can be useful in order to find and develop
new legal solutions to be used. This task includes also how to adapt the law
to new sustainable technology and new forms of land use, for extraction of
renewable energy resources, for separation and storing of CO, etc.

It is necessary to approach the legal system for decision making, including
the role of different courts and authorities. Can we continue to decentralise
legal powers in planning, licensing and control when urgent national and
international objectives shall be implemented, such as protection of
biodiversity and transformation of land use to promote extraction of wind
and other renewable energy resources?

Environmental law research should observe and cooperate with other
sciences related to policy making and implementation, e.g. economics,
political science and system theory. There is also an obvious connection
between law and ecology. A development is not sustainable if the law admits
forestry, hunting, hydropower development, industries and other activities
to be performed in a way that threatens ecosystems on which human and
other life depend; such development is self-destructive. Linking law with
ecology is crucial and also difficult. The researcher must explain how law
should be constructed to meet non linear effects, complexity and uncertainti-
es in nature.

Sustainable development is not only dependant on the potential in specific

legislation aiming at environmental protection. Research must involve a
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great number of other statutes related to the use of land and natural
resources, statutes partly based upon other objectives than to protect
ecosystems, e.g. the legislation on mining, forestry and development of
infrastructure. Actually, sustainable development calls for the entire legal
system not to counteract it.

But this is not sufficient. Law is conserving the past, let me illustrate with
one example. Environmental air quality standards, aiming to protect human
health, are exceeded in parts of Stockholm. Still, a breathing citizen has no
legal means to challenge a licensed polluting industry in the area; she is
formally prevented from appealing a decision by a supervising authority
to do nothing, and at the same time locked out from filing a private law suit
in court. The Swedish Environmental Code (aiming at “sustainable
development”) denies her to ascertain environmental rights to which she
is entitled according to EC law and the Aarhus convention. The reason is
partly historical. The Swedish Environmental Code is based upon traditional
“concession law” from the 1940’s, protecting the polluters position.

Many legal constructions and principles of today derive from a time when
sustainability was not an issue. They are deeply rooted in our legal systems
and apply generally, e.g. the principles of e.g. legal certainty and proportio-
nality. So is the concept of private ownership to land and natural resources.
The EU Commission has adopted a decision to halt the loss of biodiversity
within the union from 2010 and beyond. The decision recognizes biodiversi-
ty as a precondition for sustainable development. However, implementing
the objective in most or all of the member states clashes inevitably with
property rights. Forest land includes a great deal of Sweden’s biodiversity,
but Swedish law does not prevent the forestry from destroying most of it.
This is basically due to the constitutional protection of ownership, in
combination with insufficient state resources to compensate land owners
if habitats and ecosystems are set aside, for the needs of future generations.
Traditional legal principles and concepts should not be washed out but they
must be discussed, reconsidered and complemented if they establish
obstacles to sustainable development. This is part of a systematic approach.

It is sometimes stressed in the political debate that the giant step to a
sustainable development opens for radically new thinking in technology
and economy. We are facing similar challenges for jurisprudence. If
ecological sustainability is a precondition for economic and social life

governed by law, then legal theory and methodology must start out from
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the same presumption. If legal theory and methodology needs to be
improved to cope with sustainability, this is a task for environmental law
research.

Enormous efforts are needed to mitigate and, more or (hopefully) less,
adapt to some climate change, to avoid a future ecological collapse in the
Baltic and instead provide for sustainable fishery and other ecosystem
services in the sea. A revised legal system should not only aim at sustainable
development, it must also include a system of different instruments ensuring
implementation of the objective. Such a complex construction cannot be
performed without a legal theory based upon sustainable development.

It is indeed time for a Nordic journal in environmental law, for analyses
and discussions of the role of law in connection with implementation of
different environmental objectives. Independent academic legal writing
fulfils here a complementary and reviewing role besides the politically

connected law making institutions.

Gabriel Michanek
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1 Introduction?

The legal situation in any given country cannot be
determined solely on the basis of the provisions of
enacted legislation (law in books). Instead, it is a joint
product of the initiatives of the legislator, the interpre-
tation and application of the law by courts and the
practice of administrative authorities or other relevant
actors (law in action). Hence, provisions which appear
similar if examined word by word can be and are often
practiced in very different ways. Courts make the final
determination of what law is in individual cases. The
courts may, however, have different roles when
carrying out this task. On the one hand, differences
may arise from the legal system, for example how the
functions of the court or the scope of review is
defined. On the other hand, differences may be caused
by the legal culture, i.e. how the role of the court is
perceived both by the legal society and the court itself.
For illustrative purposes, we can imagine a continuum
from a common law type of court that “enacts” law to
a court that only interferes when it is confronted with
apparent injustice.

The role of courts in environmental law may also
differ significantly from one country to another
depending upon the structure of environmental
legislation, i.e. whether specialized (environmental)
courts or quasi-judicial bodies have been established
as an integral element of environmental legislation or
whether environmental matters are handled by

general courts or administrative courts. In order to

> This comparative study was initiated in 2006 as part of the
activities of the Nordic Environmental Law Network
(www.neln.life ku.dk) funded by NordForsk. Helle Tegner
Anker is professor at the Institute of Food and Resource
Economics, Faculty of Life Sciences, University of Copenha-
gen (hta@life.ku.dk). Ole Kristian Fauchald is professor at
the Department for Public and International Law, Universi-
ty of Oslo (o.k.fauchald@jus.uio.no). Annika Nilsson is
associate professor at the Faculty of Law, Lund University
(annika.nilsson@jur.lu.se). Leila Suvantola is researcher at
the University of Joensuu (leila.suvantola@joensuu.fi). Her
part of this study was carried out as a part of her co-ordina-
tion activities of the Environment and Law Research
Programme financed by the Academy of Finland.

provide a meaningful analysis of the role of courts in
environmental law it is thus necessary to explain the
functions of different types of courts as part of the
environmental law system of each country addressed
in this study.

Environmental law does not merely concern
disputes between individual parties. Recent environ-
mental law has for the most part been enacted and re-
enacted in the interest of the society as a whole,
because activities regulated by environmental legisla-
tion have far reaching impact both in space and time.
Many activities that may lead to environmental harm
require some kind of permit granted by an administra-
tive authority. Courts are generally the final resort for
the affected members of the public to challenge such
permits. Therefore, it is important whether there is
effective access to court and how the courts decide
environmental disputes.

The general aim of this article is to compare the role
of courts in environmental law in four Nordic coun-
tries (Denmark, Finland, Norway and Sweden). The
Nordic countries are frequently considered to be in the
same legal family and regarded fairly similar due to
their historical and sociopolitical similarities.” How-
ever, when we look more closely at environmental law
in these countries, they turn out to be a heterogeneous
group. Two of the most significant differences concern
the court systems and the relationship between
administrative decision-making, administrative appeal

and court review. These differences are the result of

* Some authors refer to a Scandinavian law or legal tradi-
tion, e.g. Lester Bernhard Orfield: The Growth of Scandina-
vian law, University of Pennsylvania Press, 1953. See also
Jacob W.F. Sundberg: Civil Law, Common Law and the
Scandinavians, in Scandinavian Studies in Law, Vol. 13,
1969 pp. 179-205. It has been stated that Scandinavian law
of today is generally characterised by its pragmatic, practi-
cal and realistic conception of law, see Ellen Margrethe
Basse & Jorgen Dalberg-Larsen: The Danish Legal System,
in H.T. Anker, B.E. Olsen & A. Renne: Legal systems and
wind energy, DJJF Publishing and Kluwer Law Internatio-
nal, 2008 pp. 61-75 at p. 66. The Scandinavian legal tradition
extends to Finland which was part of and thus shared the
legislation of Sweden until 1815. In the 20" century Sweden
has been closely followed by the Finnish legislator.

-10-
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differences in the historical development of adminis-
trative law, but also of differences in environmental
law in the examined countries.

This study consists of six parts. First, we paint a
general picture of the framework within which the
courts in each country do their task of interpreting law
in individual cases (section 2). This section sheds light
on the formal differences and similarities between the
countries as to the court system, the courts” scope of
review and access to courts. Secondly, we explain the
methodology used in our study, the material we used
and the challenges we faced (section 3). Thereafter, we
move to the outcome of the study. We compare the
countries as to what kind of cases are brought to the
court (section 4), who brings the cases to the court
(section 5), and what is the outcome of the case
(section 6). Finally, we suggest some conclusions
concerning the role of courts in the four Nordic

countries (section 7).

2 The framework

21 The concept of courts

Examination of the court systems relevant to environ-
mental law indicates that courts have different
functions in each country — in fact the role of courts
may differ between different sectors of environmental
law within one country. These differences may be
explained by historical traditions in environmental
legislation, e.g. the role of courts in water law, or by
different circumstances and changes in the legal
system as a whole.

As our focus is on courts, it should be clarified what
we refer to by a court. A court is generally defined as
a body ‘with the authority to adjudicate legal disputes
and dispense civil, criminal, or administrative justice
in accordance with rules of law.”* The composition of
courts may vary significantly. Apart from the judges

educated in law, courts may include other members

* David Walker: Oxford Companion to Law, Oxford
University Press, 1980, p. 301.

such as laymen, technical or scientific experts etc.
Courts should be independent bodies according to the
general principle of distribution of powers, i.e. they
should be independent from the legislative and the
executive powers. Courts are thus distinguished from
quasi-judicial appeal bodies that organisationally are
part of the executive. In reality, however, the functions
of more specialised — and perhaps expert based —
courts may resemble those of administrative appeal
bodies. Thus, the court concept in itself is problematic
when the role of courts in environmental law is
compared in different countries. For example, until the
end of the 1990’s Finland and Sweden had water
courts which had both administrative and court
functions. In 1999, the Swedish environmental courts
replaced the water courts and the Licencing Board
(Koncessionsnamnden for miljoskydd). The Licencing
Board was categorised as an authority while the
environmental courts are part of the Swedish general
court system.” The composition and functions of the
environmental courts have a certain resemblance with
the previous Licencing Board. The Swedish environ-
mental courts operate as first instance authorities in

some cases and as appellate bodies in other cases.’

® One overall aim of the Environmental Code was to amal-
gamate the Swedish environmental legislation into one
code. The Government considered it important to coordina-
te the trial system and the procedure as far as possible. The
chosen system, regional environmental courts replacing the
former water courts and linked to the general court system,
was considered to best correspond to the demands on such
an integrated trial body. A strong argument for this solution
seems to be that it was considered more efficient to use an
existing structure, with some existing competence in the
field, rather than to establish a new body. However, there
were many differing opinions and suggestions concerning
what would be the optimal structure of and procedure for
the trial system. See e.g. Governmental Bill 1997/98:45
chapter 4.22.

® A governmental investigation (SOU 2009:10) proposes
amendments that once again will radically change the
environmental procedural structure in Sweden. It proposes
that the environmental courts shall be complemented by
five licencing boards (Koncessionsnamnder for miljofarlig
verksamhet och vattenverksambhet, i.e. licencing boards for
environmentally hazardous activity and water activity). The
licencing boards are proposed to take over the first instance
trial from both the county administrative boards and the
environmental courts. The environmental courts will,

-11-
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While Sweden opted for an environment court
construction, Denmark on the other hand has devel-
oped quasi-judicial appeal boards that organisation-
ally are part of the Ministry for the Environment, but

operate on an independent basis.” The appeal boards

Supremne court (Heyesterett)

Court of appeal (&)
lagmannsretten)

¢

Dhustrict courts (B5) (tingretten)

Figure 1. Court system in Norway.

are not categorised as courts for the purpose of this
study although there appears to be some resemblance
between The Environmental Protection Board of
Appeal and the Swedish environmental courts.
Another important element regarding court
systems in general is the different traditions as regards
civil courts and administrative courts.® Norway and
Denmark have not established administrative courts.
In general, they rely on the ordinary courts to deal
with all types of disputes. Sweden and Finland, on the
other hand, have long traditions for distinguishing

between general courts and administrative courts.

2.2 The court system in context in the examined
countries

Norway has a “simple” court system consisting almost

according to the proposal, function as appeal bodies. They
are still to be categorised as general courts even though the
appeals will concern decisions of administrative bodies.

7 On the background and history of the Nature Protection
Appeal Board (dating back to the Nature Conservation
Board established in 1917) and the Environmental Protec-
tion Board of Appeal (established by the 1973 Environmen-
tal Protection Act), see Ellen Margrethe Basse: Ankensevn
pa milje- og naturomradet, in L. Ramhgj (ed.): Festskrift til
Orla Friis Jensen. Fast ejendoms ret — synsvinkler og
synspunkter, Jurist- og @konomforbundets Forlag, 2007, pp.
209-229.

® This issue is further explored immediately below.

exclusively of general courts, namely of district courts,
courts of appeal and the Supreme Court. There are no
courts or independent administrative appeal bodies
specialised in environmental law.” In Norway any

decision made by an authority can be appealed to a

Specialized courts:
Land corsolidation courts
{jordskifteretten) and courts of

assessment (skjennsretten)

superior administrative body, which may or may not
be specialised in environmental law.

Denmark has a rather similar simple system of
general courts — the district courts, the two High
Courts (Court of Appeal) and the Supreme Court."

The general courts in both Norway and Denmark
review all types of cases: administrative, civil and
criminal cases that are brought to the courts. There are
no specialised courts within environmental law in
Denmark. Thus, the courts have not been assigned
more specific functions in environmental law than in
other areas of law. However, Denmark has established
specialised quasi-judicial administrative appeal boards
in environmental matters ensuring a form of inde-
pendent review of administrative decisions. Cases can
be brought to the courts as well and there is no general
obligation to exhaust administrative appeal before

bringing a case to court. The administrative appeal

’ Two specialised courts, “jordskifteretten”, which deals
with ownership to and delimitation of immovable property,
and “skjennsretten”, which deals with valuation of proper-
ty, make decisions that frequently have significant environ-
mental implications.

'* With effect from 1 January 2007 a court reform has
significantly reduced the number of district courts from 82
to 24 and has extended the role of the district courts as first
instance to all cases with a few exceptions.

-12-
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boards — Naturklagenaevnet and Miljeklagenaevnet'!

— operate independently from the Ministry for the

The Danish system
until 1* January 2007

The Supreme Court

The High Courts (2)

The District
Courts (84)

Administrative
Appeal Boards

Municipal and regional authorities
and Ministry of Environment

In both countries environmental law has a close
relationship with administrative law, as environmental

The Danish system
from January 2007

The Supreme Court

The High Courts (2)

The District Courts
(24)

Administrative
Appeal Boards

Municipal (and regional) authorities
and Ministry of Environment

Figure 2. Court system in Denmark.

Environment, of which they are organisationally a

part.

Finland and Sweden share a history of a dual court
system which dates back to 17" century, consisting of
general courts and administrative courts. The first
administrative court was the chamber court in Sweden
(which Finland was part of). Since the middle of the
17" century, the county administrative boards
(lansstyrelse) acted as general administrative bodies.
Their duties began to cover administrative adjudica-
tion, and deciding appeals began to be regarded as

separate from their administrative duties.?

" The composition of the appeal boards differs. While the
Nature Protection Appeal Board in addition to the chairman
has two Supreme Court judges and seven politicians as
members, the Environmental Protection Appeal Board in
addition to the chairman has two or four members with
scientific or technical expertise appointed by the Ministry
for the Environment and business organisations respective-
ly. A political agreement has been made to merge the two
appeal boards in 2010.

2 The Swedish (and thus, Finnish) chamber court was
established 1799, as the previous administrative body
("kammarrevisionen”) was transformed to an administrati-
ve court. The Supreme Administrative Court was not,
however, established until 1909. See e.g. Rune Lavin:
Domstol och administrativ myndighet, Norstedts forlag
1972, pp. 24 and 26, and Finlands Regerings Proposition
114/1998 Lagforslag till Riksdagen med forslag till lag om
forvaltningsdomstolarna http://www.eduskunta.fi/ tripho-

law is, to a large extent, applied in administrative
decision-making. Both countries have had a water
court system dealing with permits involving use of
public authority and with compensation as a private
law issue. In Finland water courts were amalgamated
to the administrative courts at the end of the 1990’s
when the administrative court system was totally
revised.” In Sweden they were amalgamated to the
environmental courts in 1999. While in Finland all
administrative decisions are appealed to administra-
tive courts, in Sweden the system is slightly more
diverse (see below).

In Finland, any planning or building decision, re-
source use permit, environmental permit, decision to
establish a conservation area or to give an exemption
from conservation provisions is made in an adminis-
trative decision-making process and any appeal is
lodged in an administrative court. One of the adminis-
trative courts — the Administrative Court of Vaasa (the
former Water Court of Appeal) — specialises in
environmental permit appeals. Decisions of the
administrative courts can be appealed to the Supreme

Administrative Court. Decisions concerning the

me/bin/akxkaanna.sh?{KEY}=HE+114/ 1998+Yleisperus telut
+vp&{KIELI}=R.

3 The Finnish Administrative Courts Act (430/1999).
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General court system

Supreme Court

i)

Administrative court system

Supreme Administrative Court

1st instance for appeal of decisions
made by Ministries (M of Trade
and Industry: Mining; M of

Transport and Communication:

?g;mt of appeal road plans; M of Environment: |:>
expropriations decisions) and the
legality of decisions made by
Council of State (selection to and
exemption from Natura 2000,

District Court Land Court (3) expropriation decision, exemption

(56) - private roads and for mining/roads in wilderness

- environmental other property areas).

liability issues

- environmental - compensation for

crimes

expropriation and
public roads Administrative Court (8)

- environmental decision-
making appeals (e.g. planning,
building, soil extraction, road
plans, exemptions from nature
conservation)

- environmental permit and

Council of State
- discretionary issues

Figure 3. The court system in Finland.

water permit appeals: the
administrative court of Vaasa.

environment made by Ministries — e.g. mining permits
or road plans — are appealed directly to the Supreme
Administrative Court.

In Sweden, planning, building and some infrastruc-
ture issues are decided in the first instance by adminis-
trative authorities. Many of those cases are appealed
to administrative courts. Detailed plans and some
other decisions are appealed to the Government. Most
decisions concerning environmental permits, decisions
concerning nature conservation and environmental
supervision are decided by administrative authorities
in first instance. Such decisions are appealed to the
environmental courts for review. The environmental
courts further grant environmental permits as the first
instance bodies in some permit trials (large or other-
wise complicated operations), and judge cases of a

civil law character." The specialised environmental

* The Government decides on the permissibility of some
large infrastructure projects and industrial operations,
where after the case is returned to the authority or environ-
mental court for issuing the detailed permit. The Govern-
ment’s decisions may not be subject for an ordinary appeal,

courts and the Environmental Court of Appeal are
established as part of the general court system. The
courts are provided with environmental and technical
expertise. As indicated above, recent proposals suggest
to alter the Swedish court structure in environmental
cases."

Against this background, it can be observed that
there is a degree of judicial or quasi-judicial specialisa-
tion in the review of administrative decisions concern-
ing environmental issues in Denmark, Finland and
Sweden. The main differences between these countries
concern whether this specialisation is part of the

administrative system (Denmark), the administrative

but private parties concerned - and, today, NGOs - may
apply for legal review on formal grounds.

'* See footnote 5 above. Further, it has been proposed that
building issues and local plans etc., that currently are
appealed to administrative courts, are appealed to Environ-
mental Courts in the future. See the Governments Bill
2006/07:98 and SOU 2007:111, SOU 2008:31 and SOU
2009:10.

-14-



Anker, H. T., Fauchald, O. K., Nilsson, A. & Suvantola, L.:
The Role of Courts in Environmental Law — a Nordic Comparative Study

Adm nistrative court sy stem

Supreme & dmin-
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Planning and building app eals under
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General court sy stem

| Supreme Court |

Ervrir ananental

Court of Appeal
Court of Appeal

£ 1

Emrironamental P
Cfit District Court

*

County & dmin-
istrative Board

*

MIurd cipalities

Environmental permit appeal

according to the Environmental Code

Figure 4. Court system in Sweden.

court system (Finland) or the general and administra
tive court system (Sweden). Here, however, the focus
is on the role of courts — administrative courts or
general courts — in environmental law. Hence, the
Danish administrative appeal system is not examined
even though it does resemble the specialised courts in
Finland and Sweden. Looking strictly at the courts, the
examined countries are divided into two groups: in
Finland and Sweden there is some degree of speciali-
sation in administrative and environmental cases,
while in Denmark and Norway this is not the case.
All of the four countries share a fairly similar
ombudsman institution. Its significance in environ-
mental law varies. In Norway it provides a
significantavenue to justice supplementing the

courts.® In Denmark relatively few environmental

16 For a discussion of the need for an environmental ombud,
see Ole Kristian Fauchald: Er det behov for et miljgombud?
In Helle Tegner Anker and Birgitte Egelund Olsen (eds.)
”Miljerettslige emner. Festskrift til Ellen Margrethe Basse”,

cases are decided by the Ombudsman - one explana-
tion being good access to the administrative appeal
boards.” In Finland and Sweden its role remains
minor, e.g. due to good access to administrative court

procedures."®

Jurist- og Gkonomforbundets Forlag, 2008, pp. 199-219. The
Act concerning the Storting's Ombudsman for Public
Administration (June 27, 1962) requires, however, that cases
only be raised by persons who have been subject to injustice
by the public administration, see § 6.

' See further Ellen Margrethe Basse: Ombudsmandens rolle
inden for miljpomradet, in Peter Garde, Steen Rensholdt,
Jens Olsen, Arne Fliflet og Jens Moller (eds.), “Festskrift til
Hans Gammeltoft-Hansen”, Jurist- og Jkonomforbundets
Forlag, 2004, pp. 17-26.

¥ The Swedish Justitiecombudsman, JO, receives a rather
large number of complaints on environmental issues but
often refrains from acting, for different reasons. The functio-
ning of the Swedish JO with regard to environmental issues
is discussed in A. Nilsson: Rittssikerhet och miljohinsyn,
Santérus forlag 2002.
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2.3 Court procedures and scope of review
The differences in the court systems referred to above
are also reflected in the court procedures applicable
in environmental cases in the examined countries.
Generally, the civil courts apply the so-called ad-
versarial procedure addressing the claims brought
forward by the parties to the case only. In Norway, the
Dispute Act gives courts responsibility for conducting
independent assessment of the law to be applied and
for ensuring relevant clarification of facts."” In Den-
mark the courts apply the adversarial procedure
addressing the claims brought forward by the
parties.” In the administrative court in Sweden and
Finland the court procedure is more inquisitorial. The
administrative courts examine the cases on basis of the
grounds of the appeal. Where an appeal merely states
that the decision is illegal, the courts will examine
relevant bases for determining its legality. Both in
Finland and Sweden, the administrative and environ-
mental courts have the duty to ensure that the claims
presented by the parties in the case are properly
investigated, and, if necessary, the appellant is
requested to supplement the appeal. The court can
also ask for statements from governmental authorities,
scientific institutions or other relevant institutions to
clarify the facts as well as carry out inspections on
site.”! This principle is applied also in the environmen-
tal courts in Sweden although they are organisation-
ally part of the general court system.”

The adversarial procedure of courts may cause

difficulties for private parties in particular and some-

' See in particular Chapter 11 of the Norwegian Dispute
Act (2005 no. 90).

% Consolidated Act no. 1069/2008 on Court Procedures
(Retsplejeloven) Chapter 32 (§ 338).

2 The Finnish Administrative Judicial Procedure Act
(586/1996) 33 §, the Swedish Administrative Procedure Act
(1971:291) 8 § and 23-25 §§,

* The procedure in the environmental court is regulated in
the Code of Procedure and, with regard to specific issues in
the environmental courts, the Environmental Code chapter
22. The court’s competence and obligations with regard to
sufficient investigation is prescribed for in 2 §, 11-13 §§ and
18 8.

times also for NGOs. Environmental court cases are
often characterised by a relatively high degree of
complexity. The claimant must be familiar with
relevant law to be able to formulate the claim success-
fully and sufficiently precisely from the start. More-
over, if the defendant is a company or an authority, the
resources to litigate may be significantly in its favour.
On the other hand, the more inquisitorial procedure
of administrative courts may facilitate appeals by
private parties and NGOs, since the courts have a
stronger duty to ensure that the case is properly
investigated.

There may also be differences between the countries
regarding the scope of review by the courts of admin-
istrative decisions. The courts either have a duty to
carry out a full review of the case or there are de jure
or de facto limitations of their scope of review. In
principle, the courts in Norway and Denmark perform
a full review of the case, including discretionary
issues.” For Norway this does not apply to issues that,
according to the law, are to be decided on the basis of
the discretion of the authorities. In practice the
Norwegian and Danish courts frequently exercise self-
restraint on discretionary issues in environmental
cases, often limiting the review to procedural errors
or abuse of power. In Norway, this seems in particular
to be the case for courts of first instance and appeals
courts. In a few Danish court cases it appears that the
courts do examine more discretionary matters,
however with certain limitations.*

In Finland, decisions made within the municipal
autonomy can be appealed — and thus be examined by
the courts — only on the basis of procedural errors,
abuse of power and the legality of the decision.” In the
field of environmental law such decisions are building

permits and approval of detailed plans.”® In other

* The Danish Constitution in § 63 provides for a full review
of administrative decisions.

** See infra section 6.
* The Finnish Municipal Act (365/1995) § 90.
* The Finnish Planning and Building Act (1132/1999) § 88.
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administrative law cases, the Finnish Supreme
Administrative Court has to transfer the appeal to the
Council of State — the highest administrative body —
to the extent it concerns discretion. This restriction has,
however, become in practice almost outdated since the
Supreme Administrative Court’s interpretation of
legality is broad and it has not transferred any appeal
cases since 1999. In Sweden the courts perform a full
review, except in a few types of cases where restric-
tions are established by law. The environmental courts
review discretionary issues as well as issues of
legality. The Supreme Administrative Court’s legal
review of Governmental decisions is limited; the court
may annul the decision if it apparently is not in
accordance with the law. As in Finland, the Court’s
interpretation of what is in accordance with the law
may be rather broad.

The court’s attitude towards a restricted or a full
review may be partly dependent on their knowledge
of the substantive issues. It is fair to assume that the
court’s composition in this respect is based on which
types of cases they are expected to decide and which
type of review they are expected to perform. The
expertise reflected in the composition of the courts as
well as the experience gathered by the courts may thus
be important factors for their scope of review in

practice.

2.4 Access to courts
The importance of access to courts has been emphasis-
ed in Article 9 of the Aarhus Convention on Access to
Information, Public Participation in Decision-making
and Access to Justice in Environmental Matters (1998),
to which all four countries are parties. Article 9(3) does
not limit the possibility of states to define the criteria
for access to justice, but Article 9(4) and (5) emphasise
the aspect of effective access to courts.

Access to courts is a key issue in environmental law
because of the impact of environmental activities on

third persons and the society as a whole.” In this

?” Jonas Ebbesson (ed.): Access to Justice in Environmental
Matters in the EU, Kluwer Law International, 2002. A recent

regard the general concept of locus standi is insufficient
to ensure effective access to courts as it focuses on a
legal or economic link between an individual and the
claim in question. The de jure access to courts in
Denmark, Finland and Norway is generally not
limited to those being individually and significantly
affected, although there is no unlimited actio popularis
in any of the countries. However, on closer examina-
tion some variation can be identified among the courts.

In Norway, access to courts is provided to persons
that present a legal claim and that demonstrate a
genuine need for having the claim determined against
the defendant. The rules concerning access to courts
are similar to those applicable to access to administra-
tive complaints.” In addition, there is a requirement
concerning the importance of the claim that has to be
met to gain access to appeal courts and to the Supreme
Court.” In Denmark, access to courts is not stipulated
by law, contrary to what is the case for access to
administrative appeal. Danish courts, however,
generally grant locus standi to the same group of
persons or organisations that have access to adminis-
trative appeal.” In Finland, the environmental cases
are almost exclusively decided in the administrative
courts and the locus standi in general courts requiring
a legal interest is significant only in environmental
damage cases. Almost all environmental legislation
since 1990’s contains appeal right provisions which
vary but in general grant right of appeal to those who

may be affected and to local or regional environmental

study of access to justice in EU Member States can be found
in Milieu Ltd.: Summary Report on the inventory of EU
Member States’ measures on access to justice in environ-
mental matters, 2007. There are separate country studies for
Denmark, Finland and Sweden. These studies are available
at http://ec.europa.eu/environment/ aarhus/pdf/studies.zip.

* Compare § 1-3 of the Norwegian Dispute Act (2005 no. 90)
and § 28 of the Public Administration Act (February 10,
1967).

* See in particular §§ 29-13 and 30-4 of the Norwegian
Dispute Act (2005 no. 90).

% E.M. Basse & H.T. Anker: Denmark, in J. Ebbesson (ed):
Access to Justice in Environmental Matters in the EU,
Kluwer Law International, 2002, p. 157f.
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NGO’s.”» Where the applicable legislation does not
contain specific appeal right provisions, the Adminis-
trative Judicial Procedure Act provisions are applied.
In these cases the right of appeal is significantly
narrower and extends only to the addressees of
decision and to persons whose rights, interests or
duties are directly affected by the decision.”” This
concerns private roads, mining, expropriation,
wilderness areas, off-road traffic, water traffic, forestry
and resource use in the sea areas.® In Sweden, access
to courts is generally limited to parties that are
concerned by the decision.* However, the interpreta-
tion of the concept “concerned” is left to the courts
and varies depending on the applicable legislation.
Parties concerned may raise an administrative case
and appeal; to an administrative body or to a court,
whichever is the right instance of appeal in that type
of case. Permission to appeal is required to higher
instances. (Private parties also have access to the
environmental courts for a civil law suit for injunction
or compensation.) To some extent contrary to Den-
mark and Norway, administrative authorities may
appeal an administrative decision to a court in both
Finland and Sweden, provided that the authority is
considered “concerned” or the relevant legislation
provides for a right of appeal. In Denmark an author-
ity must demonstrate a significant interest in order to
challenge an administrative decision by e.g. the
administrative appeal boards.

The right of NGOs access to courts varies signifi-
cantly between the countries. In Norway, the only
requirements are that the issue at stake falls within the
scope of the general objective of the NGO and that the
NGO has not solely been established in order to gain

’! See e.g. Environmental Protection Act (86/2000) § 97 and
Nature Conservation Act (1096/1996) § 61.

*> The Finnish Administrative Judicial Procedure Act § 6.

¥ See footnote 62 for interpretation of this provision in
relation to access to justice in Finland.

* The Administrative Act (1986:223) 22 §, The Administrati-
ve Procedure Act (1971:291) 33 §, the Environmental Code
(1998:808) chapter 16, 12 §.

access to court.” In Denmark the right of NGO access
to courts is not stipulated by law as opposed to access
to administrative appeal.” Standing of NGOs has in
general been accepted by the courts.” In Finland, the
local or regional NGOs have right of appeal in the
majority of environmental administrative decisions,
excluding the majority of exemptions granted by the
Nature Conservation Act. National NGOs only have
the right to appeal decisions of national scope such as
nature conservation plans. In Sweden, NGOs' right to
appeal is restricted. They may appeal decisions
concerning permits, municipal plans that are consid-
ered to have significant impact on the environment
and supervisory decisions concerning contaminated
land. The right to appeal is, furthermore, restricted
with regard to the NGO’s purpose (environmental
protection or nature conservation), its size (2000
members) and its duration (shall have existed for 3
years).” The latter serves the same purpose as the
Norwegian restriction on ad hoc NGOs.

As a conclusion, de jure access to courts is fairly
broad in the four countries.” Yet, de facto barriers may
significantly limit effective access to courts. Here we

concentrate on costs of litigation. The potential

% One landmark case concerns the establishment of a
military practice field, raised by an NGO established with
the purpose of working against the establishment of the
field, see Rt. 2003 p. 833. Another famous case concerns the
access to courts of a Swedish NGO, see Rt. 1992 p. 1618.

% In general local and national NGOs that safeguard nature,
environment or recreational interests have access to appeal
to the administrative appeal boards as specified in e.g. the
Planning Act (consolidated act 1027/2008) , the Nature
Protection Act (consolidated act 1042/2008) and the Environ-
mental Protection Act (consolidated act 1757/2006). Certain
variations may appear though.

¥ See e.g. U1994.780Q regarding the standing of Greenpeace
in a case concerning the construction of the Oresund Bridge.

* However, the environmental process in Sweden is rather
open; everyone, including organisations that do not fulfil
the criteria, have access to the files of the case and may add
any information they find relevant, also if they do not have
the right to appeal.

% However, the Swedish criteria for NGOs’ access to justice
have been criticized, see Milieu Ltd.: Summary Report on
the inventory of EU Member States’ measures on access to
justice in environmental matters, 2007, at 10-11.
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litigation costs appear to be significantly higher in
Norway than in the other countries. The basic costs
incurred by a claimant bringing a case before a district
court in Norway is NOK 4,300 (480 €)* increasing with
NOK 2,580 (290 €) per day of court proceedings for
each day beyond the first day.* Appeals to the courts
of appeal cost NOK 20,640 (2,300 €), and the costs per
day of proceedings are the same as for the court of first
instance. The same applies to cases appealed to the
Supreme Court. Accordingly, the minimum fee for a
civil case that is appealed all the way to the Supreme
Court is NOK 45.580 (5,400 €), provided that the case
does not need more than one day in court at each
level. In addition, the loosing party will normally have
to pay the costs of the opponent.”” In Denmark court
fees are fairly low starting from 500 DKK (67 €) and
with a maximum fee at 75,000 DKK (10,000 €). Private
appellants may be ordered to pay the litigation costs
of an authority if they loose the case. In Finland the
appeal fee in administrative courts is 82 € and in the
Supreme Administrative Court 204 €. Costs of litiga-
tion are covered by each party. The state is ordered to
pay the litigation costs of the other party if there is a
clear legal mistake in the appealed decision. The costs
ordered are significantly lower than those accepted in
general courts. The private appellant may have to pay
the litigation costs of an authority only if the appeal
is manifestly groundless. In Sweden, the cost for an
application to the environmental court is, at present,
450 SKR (41 €). Appeals are free of charge. Litigation
costs, except in civil suits, are predictable also if they
may be considerable, as each party pay their own

costs.” The option of civil suit for preventive measures

* In order to ensure comparability, fees in € are calculated
at the exchange rates on June 4, 2009.

*! See the Act concerning Court Fees (1982 no. 86). After six
days, the fee increases to NOK 3.440 (€ 380) per day for each
additional day.

*2 See § 20-2 of the Norwegian Dispute Act (2005 no. 90).

3 However, the cost to have a permit may be considerable,
as supervision partly is paid by operations that have
permits. The supervisory fee varies between 0-250,000 SKR
(22,900 €) depending on the size of the enterprise.

is seldom used, probably since the loosing party pays

the opponent’s costs.

3 Methodology of the comparative study

The original intention of this study was to make a
comparison of case law from the four countries. Yet,
a comparison was complicated by the differences in
the court systems and structure of environmental
legislation introduced above. Moreover, the nature
and availability of the research material differed
significantly from country to country. Thus the results
are not fully comparable. Regardless of this, we believe
that the findings of the study are significant for our
understanding of how the design of court systems
interact with the functions courts have in environmen-
tal cases.

The study is performed as a quantitative analysis
on the basis of the character of the environmental cases
brought before courts, and a more detailed qualitative
analysis in relation to all or a sample of cases to
answer the following key questions:

1) what kind of environmental cases are brought to
courts;

2) who bring environmental cases to courts; and

3) what is the outcome of the cases.

In Norway the study concentrated on published
cases* initiated to protect the environment, whereas
a broader range of cases has been included in the
Danish, Finnish and Swedish studies. The main
purpose of limiting the selection of cases examined in
Norway was to examine to what extent courts have
served and in the future can be expected to serve to

promote environmental interests. Moreover, it was

* However, one unpublished case concerning hunting of
wolves was included. It was decided by Oslo namsrett on 16
February 2001 and received significant attention both
domestically and internationally. The cases examined
include all cases published by “Lovdata”, see www.lovda-
ta.no. For the 10-year period 1996-2005, the total numbers of
published cases are: Supreme Court — 2,697 civil cases and
2,643 penal cases, appeal courts — 17,015 civil cases and
9,629 penal cases, and district courts — 1,456 civil cases and
1,475 penal cases.
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feasible to use this criterion for identifying relevant
cases rather than to use the broader criterion “envi-
ronmental cases”. The cases selected include those in
which the individual interests coincided with the
public environmental interest. All selected cases were
examined in detail. In total there were 51 civil cases
and 57 criminal cases during a ten-year-period of
1996-2005. In Denmark the study covered civil cases
related to environmental issues presented to the High
Courts and the Supreme Court in the period from
1996-2005.% There were in total 260 published envi-
ronmental cases of which 45 were identified as being
initiated to protect the environment. The cases
initiated to protect the environment were primarily
cases challenging administrative decisions invoked
with reference to the interference with environmental
interests, e.g. pollution, noise, landscape, nature or
recreational interests.

In the study of Finland and Sweden another
approach was adopted. First and foremost the number
of cases inhibited the detailed study of all environ-
mental cases. In these countries it was not feasible to
choose only the cases which were invoked for the
purpose of environmental protection.

In Finland the Statistics Finland collects and
publishes statistics on the numbers of court cases and
their outcome, and the Supreme Administrative Court
publishes annual reports. The total number of environ-
mental cases identified in these sources during the
period 2001-2005 were annually 30004000 in adminis-
trative courts (in total 13567 cases) of which about 800
cases were annually appealed to the Supreme Admin-
istrative Court (in total 4464 cases). Environmental
cases formed one fifth of all cases decided by the
Supreme Administrative Court annually. In addition
there were annually over 300 property law cases
decided in the Land Courts, almost 40 environmental
crime cases in the district courts, and one or two
environmental liability cases in the district courts. As

97 percent of the environmental cases were decided

* The survey was based on the cases published in Miljoretli-
ge Afgorelser og Domme (MAD), see www.thomson.dk.

in administrative courts, the study concentrated on
them. The vast number of cases decided by the
administrative courts as well as by the Supreme
Administrative Court allowed a quantitative examina-
tion of the cases but made a more detailed examination
of for example claimant and outcome of the cases
impracticable. In order to select a sample it was
decided to examine in detail only those environmental
cases decided by the Supreme Administrative Court
that it has classified as precedents, a total of 143 cases.
These are decisions which the Court regards to have
relevance for the application of law in identical or
similar cases or are otherwise of public interest.*

In Sweden during the period 2001-2005 the Su-
preme Court decided 15 precedents in environmental
cases.” The Environmental Court of Appeal decided
2184 cases of which 667 were judgements.”® The
environmental courts decided 8038 cases and the
property courts decided 5792 cases during the period.
In this study the 15 precedents from the Supreme
Court and the 667 judgements from the Environmental
Court of Appeal are included. The cases include a
broad range of cases such as permit applications,
administrative review, nature conservation and claims
for compensation. The Supreme Administrative Court
decided 20 precedents and 189 other cases,” mainly
concerning planning issues, infrastructure and nature
conservation, which are all included in the study. It
was not possible to extract statistics from the lower

courts for this study.

“ These cases are available at the website of official legal
documents (www.finlex.fi).

‘” The cases published in the Yearbook of the Supreme
Court.

* The other cases were decisions and protocols, and applica-
tions for permit to appeal.

* Reports respectively note cases in the Yearbook from the
Supreme Administrative Court.
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4  What kind of cases are brought to the
courts?

41 Introduction

The types or categories of environmental cases may
differ from country to country. The cases have
generally been categorised according to the legal theme,
the environmental theme and the activity in question.
Legal theme relates to the type of claim, e.g. review of
administrative decisions, compensation claims,
criminal cases etc. Environmental theme relates to
environmental interest at stake in the case, e.g. a clean
environment, nature protection, recreation, cultural
heritage etc. The activity in question categorises the
human activity that was addressed in the case, e.g.
emissions, building and construction, planning,
infrastructure etc. A certain variation as to themes and
activities occur between the four countries due to
differences in the national environmental law, in
activities leading to environmental problems, and in

the environment as such.

42 Comparison regarding legal theme
In Norway the 108 cases identified during 1996-2005
initiated with a view to promote environmental
interests represented only an estimated 0.4 percent of
the civil cases brought to court and 0.7 percent of the
criminal cases brought to court. It is thus of interest
that environmental issues were far more frequent
among criminal cases than among civil cases in
Norway. It appears that criminal law plays a surpris-
ingly significant role for environmental protection
when compared to civil cases in Norway. In the
Norwegian civil cases the main legal claim was
monetary compensation. Few cases aimed at injunc-
tion (stopping environmentally harmful activities) or
at challenging the validity of administrative decisions.
In only one case did the claimant argue that public
authorities had failed to comply with a duty to act to
protect the environment.

In Denmark the number of environmental court
cases (260) identified during 1996-2005 appears

relatively low, in particular the number of cases (45)

initiated to protect the environment. This may, how-
ever, be explained by the fact that Denmark has a
quasi-judicial administrative appeal system with
independent administrative appeal boards providing
a cheap and fairly expedient opportunity for review
of administrative decisions. Nevertheless, court review
of administrative decisions — primarily decisions by
the administrative appeal boards — accounted for 67
percent of the civil court cases. The second largest
group of civil court cases (22 percent) related to
questions of monetary compensation or liability for
pollution costs etc.

Denmark differs significantly from Norway, despite
the similarities of their court systems. While most
Norwegian cases to promote environmental interests
concerned claims for compensation, the clear majority
of the corresponding Danish cases challenged adminis-
trative decisions giving a permit or adopting a plan for
new development. This is a noteworthy difference
since there is extensive use of the administrative
appeal boards in Denmark. These findings seem to
confirm an impression that there exist strong disincen-
tives to bringing environmental administrative
decisions to court in Norway.

The legal theme in almost all cases in Finland
concerns review of administrative decisions. These
cases do in general not concern monetary compensa-
tion, since such compensation cannot be awarded in
administrative review, except in water law cases (8
percent of all administrative cases).”’ Monetary
compensation was the main issue in only six environ-
mental liability cases initiated during the examination
period.”

The detailed examination of a sample of cases from

the Finnish Supreme Administrative Court showed

* Water Act (264/1961) chapter 11 concerns monetary
compensation for damage, harm or lost interest caused by
decision made on the basis of the act or by an activity which
such a decision is required for,

*' Monetary compensation could also have been raised in
relation to the 153 criminal cases decided in first instance
because in Finland damages are awarded in criminal
procedure if the damage is caused by committing a crime.
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that one third of the 143 examined cases concerned
decision-making competence, procedure and availabil-
ity of information (in total 34 percent of the cases). It
is particularly interesting that in nine of these cases the
Court regarded the information available to the
decision maker to have been insufficient and the cases
were returned to the original permit authority for
renewed and better informed decision-making.” This
indicates that the Court stresses the duty of the
decision-maker to be well informed of the alternatives
and the impacts of their decisions concerning the
environment.

In Sweden, as in Denmark, a clear majority of the
cases in the Supreme Administrative Court as well as
in the Environmental Court of Appeal challenged
decisions concerning a permit or a plan for develop-
ment, either by the applicant or by a counterpart that
was not satisfied with the outcome. Another large
group of cases in the Environmental Court of Appeal
concerned review of administrative supervisory
decisions. Claims for monetary compensation repre-
sented less than 10 % of the cases in the Environmental
Court of Appeal. The few cases in the Supreme Court
concerned, inter alia, legal standing, environmental
crime, and interpretation and application of environ-
mental law. A large number of cases in all the courts
concerned fees, administrative fines and formal issues,
which were not very interesting from the environmen-
tal perspective.

Norway was the only country for which criminal
cases were studied. Hence, our study does not provide
a basis for comparing the role of courts in such cases.
Our most important finding regarding the legal theme
in environmental cases was the significant focus on

administrative decisions in all countries except

*2 Either the environmental values had not been examined
or environmental impacts had not been sufficiently asses-
sed. E.g. in case KHO 2002:78, the nesting sites of a flying
squirrel (Habitat Directive Annex IV a species) were not
sufficiently examined in the planning process and thus the
nature conservation interests could not have been taken
properly into account as stipulated by the Planning and
Building Act. In decision KHO 2005:88 an alternative site for
the proposed pig farm with less adverse environmental
impacts had not been assessed.

Norway.

4.3 Comparison regarding environmental theme
Among the Norwegian civil cases initiated to benefit
the environment, more than half were related to
neighbour issues. These cases concerned competing
interests between neighbours, and those bringing the
cases to court were parties suffering from environmen-
tal degradation. Another 18 percent of the cases
concerned private rights to natural resources, and
were initiated by parties whose access to such re-
sources would suffer due to environmental degrada-
tion. Only in 29 percent of the cases were the issues
brought before the courts related to more general
environmental concerns, such as issues concerning
pollution and clean environment (21 percent) or nature
protection and conservation (8 percent). Hence, it can
be observed that anthropocentric interests were
dominant in these cases. These findings indicate that
private parties had few incentives or possibilities to
bring cases promoting environmental interests before
courts in Norway. This was in particular the case for
issues concerning nature protection and conservation.
It is also remarkable that there were no civil cases
concerning recreation and public access to nature, or
concerning cultural heritage.

A similar tendency can be seen in Denmark where
overall neighbour issues accounts for 19 percent of all
cases. However, a clean environment (air, water and
soil) has nevertheless been registered as the most
dominating environmental interest in 32 percent and
nature protection in 26 percent of all cases. It must be
recalled that the Danish figures are not limited to cases
initiated to protect the environment, thus including
appeals of administrative decisions restricting emis-
sion or pollution.

The environmental interest at stake in the cases in
Finland was examined only in the sample of prece-
dents of the Supreme Administrative Court due to the
overwhelming number of cases. In the same case there
may have been several environmental interests at stake

or there may have been several appellants with
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Table 1. Environmental interest at stake in the studied countries. The figures from
Norway and Denmark cover a ten-year period of 1996-2005, whereas the figures from
Finland and Sweden cover a five-year period from 2001-2005.
Env. interest Norway Denmark Finland Sweden
Clean env't (air, 11 (21,5 %) 83 (32 %) 14 (7 %) 404 (59 %)
water, soil)
Nature conservation 4 (8 %) 67 (26 %) 27 (14 %) 54 (8 %)’
9 (4 %)?
Overall neighbour 27 (53 %) 50 (19 %) 7 (4 %) incl. in other themes
issues
Recreation and - 12 (5 %) 15 (8 %) incl. in nature
public access to conservation
nature
Built and cultural - 10 (4%) 9 (5 %) 183 (87 %)’
heritage
Private rights 9 (17,5 %) 6 (2 %) 53 (28 %) 61 (9 %)’
Other - 32 (12 %) 64 (34 %) 163 (24 %)’
17 (8 %)°
Total 51 260 191 682"
209?
' Supreme Court and Environmental Court of Appeal
2 Supreme Adminstrative Court

conflicting interests. In the majority of cases the main
interest was private rights (28 percent) understood to
cover also the requested right o carry out the proposed
activity. Of the environmental interests nature
conservation was most often presented (in 14 percent
of the cases). Clean environment and recreation
interests were both brought up in about one case out
of ten. Built and cultural heritage was the concern in
5 percent of the cases. It has to be pointed out that
neighbourhood issues were raised in only 4 percent
of the cases. This is a significant difference when

compared to Norway and Denmark.

The most dominating environmental interest in the
Swedish Supreme Court and the Environmental Court
of Appeal was a clean environment, as this was at
focus in the cases concerning permits and review of
administrative supervision.” Nature conservation was
the main theme in only 8 percent of the cases, but
nature protection in general is an interest included in
the “clean environment” interest, as this is understood

by Swedish law. The main part of the cases concerning

* However, the Supreme Court grants leave to appeal on
grounds of legal issues rather than on environmental
themes.
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private rights does not have a genuine environmental
theme as they concern compensation for flooded
sewer systems, duty to pay for garbage collection etc.
Decisions on environmental sanction fees and judge-
ments concerning administrative fines (one third of
the cases in the “other” group below) are aiming at
different environmental interests depending on which
type of issue they address. The overall dominating
environmental theme in the Swedish Supreme
Administrative Court is the built environment, in a
broad sense, as this is the main issue related to
environment for which the court has jurisdiction. Most

kinds of environmental themes may occur in relation

to this overall theme, such as air quality, noise,
protection of threatened species or neighbour issues.
The Supreme Administrative Court also has decided
some cases concerning nature conservation during the
studied period. Such cases were transferred to the
environmental courts in 1999, by the Environmental
Code.

Against this background, it can be asked whether
the differences in focus on environmental theme in the
countries can be attributed to differences in the natural
environment, differences in legislation, differences in
the role of courts, or simply to differences in the

categorisation in the country studies. The fact that

Table 2. Environmental cases in the studied countries listed according to activity in question.
The figures from Norway and Denmark cover a ten-year period of 1996-2005, whereas the

figures from Finland and Sweden cover a five-year period from 2001-2005.
Activity Norway Denmark
Planning n.a. 8% (20)
Building 10% (5) 32% (82)
Emissions and 39% (20) 32% (84)
pollution permits

Water n.a. n.a.
Waste n.a. n.a.

Use or 16% (8) 2% (6)
resources (soil,

mining, forestry)

Supervision n.a. n.a.
(env. protection

and water)

Nature n.a. n.a.
conservation

management

Infrastructure 35% (18) 6% (15)
Other n.a. 20% (53)
Total 51 260

' Supreme Court and Environmental Court of Appeal

Finland Sweden
Adminstrative

Courts

45% (6079) 51% (106)?

17% (2373) 28% (60)?

11% (1446) 45% (305)'

10% (1320) 17% (116)"
(also included in

permits above)

6% (836) -

4% (610) 2% (17)" (also
included in permits
above

2% (227) 15% (105)'

1% (181) 8% (52);

5% (10)

<1% (31) 8% (16)°

3% (464) 32% (2220)1
8% (17)

13567 682’

209’
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Denmark has the highest share of cases on nature
conservation may be explained by the fact that
Denmark is most densely populated and agriculturally
developed of the four examined countries and

accordingly has a more dispersed system of protected

one concerned forestry. It is also remarkable that few
of the numerous planning and building cases brought
before Norwegian courts were initiated for environ-
mental purposes.

In Denmark emissions and pollution are also the

Table 3. The appelant or claimant in court.

Claimant/ Norway Denmark

Appe"ant all courts first instance
only cases only cases
initiated to initiated to

protect the
environment

protect the
environment

Private addres- 82 % (41) 16 % (7)
sees (excl.

companies)

Other private 53 % (24)
parties

Company 10 % (5) 2% (1)
Authority 2% (1) 2% (1)
Environmental 8 % (4) 16 % (7)
NGO

Municipality n.a. n.a.
Other - 11 % (5)

Denmark Finland Sweden
first instance Supreme Environmental
- all cases Admin Court Court of
precedents in Appeal
first instance
44 % (115) 27 % (38) 14 % (82)
17 % (44) 24 % (60) 27 % (160)
17 % (44) 14 % (20) 35 % (210)
7 % (18) 15 % (21) 22 % (133)
3% (7) 15 % (22) 2 % (14)
n.a. 8% (12) -
12 % (31) 4 % (6) -

areas that are likely to be affected by many different
activities. In addition, it can be assumed that activities
which will be harmful to the fairly small nature areas
will be more controversial in Denmark than in the

other countries.

44 Comparison regarding activity

The two activities that were brought before Norwe-
gian courts most frequently were pollution-related
activities, including efforts to clean up existing
pollution, prevent pollution and prevent noise, and
construction of infrastructure. Taking into account the
importance of natural resources in the Norwegian
economy, it is remarkable that few cases concerned
extraction of such resources. None of the cases

concerned extraction of marine resources, and only

dominating activities in environmental court cases.
However, building and construction activities are
almost just as frequent in court cases. This may reflect
the fact that Denmark is fairly densely populated and
that building activities are subject to several restric-
tions and often raise controversies.

The activity was examined only in relation to the
review of administrative decisions in the Finnish cases.
The cases were classified into 11 groups according to
the activity affecting the environment: planning,
building, pollution permits, water, waste, use of
natural resources, supervision, nature conservation
management, infrastructure and other activities. In
administrative courts almost half of the cases con-
cerned planning (45 percent). The second largest group

was building cases (17 percent), environmental

5.



Nordisk miljorattslig tidskrift 2009
Nordic Environmental Law Journal

permits (11 percent) and water issues (10 percent). The
number of cases in the “other activity” group, which
included cases concerning waste, use of resources,
nature conservation management and infrastructure,
was fairly small.

In comparison with courts in Norway and Den-
mark, the Swedish Environmental Court of Appeal has
a rather different function. As the court is the appeal
instance for environmental permits of different types;
industry, water operations, gravel pits etc, it is natural
that a large part of the activities in the court cases is
about permit issues. For the same reason, supervisory
issues are rather frequent. Most of the cases related to
the environment in the Swedish Supreme Administra-
tive Court concern municipal planning, infrastructure,
actions for building and constructing and, in a few
cases, nature conservation management.

In all countries, there was little focus in courts on
activities related to use of resources or activities
concerning nature conservation or management. One
significant difference between the countries is the
focus on planning and building in the courts of
Denmark, Finland and Sweden as compared to the
courts of Norway. The high costs of bringing cases to
courts in Norway may be a barrier to bringing cases
as the potential benefits of bringing planning and
building decisions to courts in environmental interest

would not outweigh these costs.

5 Who brings environmental cases to the
courts?

A relatively high percentage of cases in all examined
countries are brought to courts by private parties to
whom the original decision is addressed (hereinafter
“private addressees”), including companies, typically
challenging administrative or court decisions that
refuse or restrict a permit to conduct environmentally
harmful activities. The latter types of cases were not
included in the Norwegian study, however, which
focused only on court cases initiated to protect the

environment.

In Norway, 51 civil cases were initiated to protect
the environment during the period 1996-2005. Private
parties accounted for the great majority of cases,
namely 82 percent, while companies accounted for 10
percent, public authorities for two percent and NGOs
for eight percent of these cases.

In Denmark there were 260 civil cases related to
environmental issues in the High Courts and the Sup-
reme Court during the period 1996-2005. Private
addressees, including companies, accounted for 61
percent of all environmental cases in first instance,
whereas other private parties accounted for 17 percent,
authorities for seven percent and NGOs for three
percent. When court cases initiated to protect the
environment are examined the picture is somewhat
different. Of the 45 cases initiated to protect the
environment private addressees and companies
accounted for 18 percent, other private parties for 53
percent and NGOs for 16 percent of the court cases in
first instance. The claims by private addressees were
primarily related to compensation claims regarding
noise or other interference with private property. The
authorities only accounted for one percent of the cases
initiated to protect the environment.

In Finland the analysis of a limited number of
Supreme Administrative Court cases (143) showed
that private addressees brought forward 27 percent of
the cases in the first instance, other private parties 24
percent, companies 14 percent, authorities and NGOs
15 percent and municipalities eight percent. In the
first instance there were two or more appellants in one
fifth of the cases.

The Swedish study is focusing on who appeals the
case to one of the three examined courts. The rates
differ between the courts as they handle different
types of issues. In the Environmental Court of Appeal,
companies accounted for 35 percent of the appeals,
neighbours for 27 percent, other private parties for 14
percent, NGOs for only 2 percent, and authorities for
22 percent. In the Supreme Administrative Court,
private parties accounted for 27 percent of the appeals
and neighbours for 63 percent. The cases before the
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Supreme Court are too few to discuss in terms of
percentage.

The samples differ: for Denmark all cases are
included, while for Finland the sample is the appellant
in the first instance of 143 cases of the Supreme
Administrative Court and for Sweden it is the appel-
lant in the Environmental Court of Appeal.* In the
Finnish figures the sum of percentages is higher than
100 as in the same case there may have been two or
more appellants. *

Even though the Finnish and Swedish studies did
not extract cases initiated to protect the environment,
such information can, however, be extrapolated from
the numbers of appellants. It can be assumed that
most cases initiated by authorities, NGOs and neigh-
bours aim to protect the environment (or the neigh-
bourhood). Private claimants may indirectly act to
protect the environment although through monetary
compensation. On the other hand, private addressees
of public decisions, including companies, typically
initiate the appeal in an exploitative interest i.e. to
challenge a permit refusal or permit conditions. For
example, in Finland companies brought forward only
five out of 20 relevant cases in another role than
addressee.

Even though the de jure access to courts in the
examined countries is broad, the number of cases
actually brought to the courts by NGOs is low.
Moreover, Norway seems to stand out from the rest
of the countries due to the low number of environ-
mental cases brought by private parties in general and
NGOs in particular. A rather obvious conclusion is

that in countries where the court trial is part of the

® It should thus be noted that the Swedish cases do not
indicate who initiated the case before the courts.

* In Finland the municipalities have a dual role in environ-
mental issues. They act as an authority in pollution permit
and soil extraction issues. Here, however, the municipality
is not the decision-maker, but represents the interest of the
municipal self-government and the interest of the municipa-
lity as a whole. Also the Swedish municipality has a similar
dual role where the Municipal Council is the “government”
of the municipality and one or several municipal boards act
as executing authorities

ordinary administrative appeals procedure (Finland
and Sweden) there are many environmental cases,
while in countries where the application to court can
be regarded as an additional procedure the cases are
fewer.

The low number of environmental cases initiated
by private parties in Norway is an indicator that the
potential costs of bringing cases to courts in Norway
has been a significant disincentive to environmental
litigation. In the Danish court system the number of
cases raised by NGOs is fairly limited — only seven
cases from 1996-2005 have been identified — whereas
24 cases appears to have been initiated by other
private parties concerned in order to protect the
environment. Even though court fees are fairly low,
the risk of having to pay the costs of the opponent(s)
may be an obstacle to bringing cases to the courts also
in Denmark. Moreover, the possibility of bringing the
case before an independent complaint mechanism may
be regarded by many as a sufficient option for review
in Denmark. However, the similarities between
Norway and Denmark despite the differences in costs
of initiating cases may indicate that the nature of
environmental legislation in these countries, in
particular the extent to which environmental legisla-
tion establishes clear rights and duties that can be
invoked by private parties, may be a significant factor
for the low number of cases.

The considerable number of environmental cases
in Finland is a clear indication that access to justice in
environmental law matters: low costs, limited risk of
liability for opponents’ costs and relatively broad right
of appeal. Also in Sweden low costs, the inquisitorial
procedure which may provide the weaker part with
guidance on what would be needed for a successful
judgement, and a relatively broad right of appeal, at
least in many types of cases, lower the threshold to

bring environmental cases to courts.

6 What is the outcome of court cases?

In the Danish and Finnish studies a particular focus
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has been directed towards the review of administra-
tive decisions and the extent to which the cases lead
to changes in administrative decisions. The Swedish
study includes review of administrative decisions but
also, in accordance with the court structure, review of
cases decided in the environmental courts as a permit
authority (see section 2.2). Due to a high number of
court cases it has not been possible to make a more in-
depth qualitative analysis of the Swedish cases. In
Norway judicial review of administrative decisions in
cases initiated to protect environmental interests is
limited to only 5 cases during the ten year period

examined.

Denmark

110

7099 762

30 370

Finland Administrative

Courts 3210

Finland Supreme

Administrative Court 3362

Sweden Environmental
Court of Appeal

Sweden Supreme
Adminstrative Court 17 192

I

0% 20% 40% 60% 80% 100%

- Changed

Figure 5, Outcome of court cases.

Unchanged - Returned/transferred/other

It should be emphasised that “change” of the
administrative decision by the court is a continuum
from totally altered to minor changes with little
significance. For Norway, only one out of a totality of
five cases was successful in overturning the adminis-
trative decision, namely a case concerning a permit to
hunt wolves.” It appears that the rate of change in
administrative decisions by the courts in Denmark,
Finland and Sweden in essence depends upon the type
of court and the nature of cases addressed in the
respective courts. There is a relatively high rate of
change of administrative decisions in all three coun-
tries; 30-40 percent in the lower courts. For Finland

and Sweden, the rates of successful appeals in the

% See RG 2000 at 1125.

supreme courts are in general low. In Denmark where
the general courts review administrative decisions the
rate of change is 30 percent. In Finland the rate of
change was rather high (35 percent) in administrative
courts, but fairly low (12 percent) in the Supreme
Administrative Court. In Finland, the lower change
rate in the final court instance could be interpreted to
indicate good quality of the lower court decisions.”
The relatively high rate of change in the lower court
may be due to the fact that the period examined in this
study coincided with major revisions in the environ-
mental protection and planning and building legisla-
tion both of which came into effect during the first
months of 2000. The decision makers appear to have
had difficulties in adopting correct interpretation of
the new pieces of law, in particular that of the Environ-
mental Protection Act.”® In Sweden the rate of change
in the Environmental Court of Appeal (to the benefit
of the appellant) was about 38 percent (judgements
except fines and fees). The Swedish Supreme Court
changed 8 out of 15 cases — but the number of cases is
too small to be the basis for any conclusion. The
Swedish Supreme Administrative Court changed only
about 8 percent of the cases. The low rate of change in
the Supreme Administrative Court is to a large extent
depending on the court’s self-restraint to alter munici-
pal decisions and the restricted legal review of
Governmental decisions.

The rate of change of the administrative decisions
does not, however, indicate the extent to which the
courts act in favour of the environment or contrary to
it. Despite the difficulty of assessing this, an attempt
has been made to indicate whether the courts in
reviewing administrative decisions favour environ-
mental interests. In Norway the courts were unlikely
to conclude in favour of environmental interests in the

few cases regarding review of administrative deci-

*” Conclusion made in relation to Finland by Leila Suvantola
in Tuomioistuinratkaisut ymparistdasioissa 2001-2005,
‘Ymparistdoikeuden ja -politiikan vuosikirja 2007, University
of Joensuu, Joensuu 2007, 363-376, 369.

% See ibid., 368.

8-



Anker, H. T., Fauchald, O. K., Nilsson, A. & Suvantola, L.:
The Role of Courts in Environmental Law — a Nordic Comparative Study

sions. These cases are too few to draw conclusions
concerning the general attitude of Norwegian courts
in such cases. However, they seem to confirm the
general impression that private parties avoid bringing
cases concerning the validity of such decisions to
courts. It also contrasts with findings that a clear
majority of environmental cases brought to courts
were decided in favour of environmental interests (53
percent in favour and 39 percent to the disadvantage
of environmental interests). Taken together, these
findings can thus be regarded as supporting the thesis
that has been presented by some theorists that
Norwegian courts tend to decide in favour of public
authorities.”

In Denmark the courts do not appear to act in
favour of the environment to any great extent as only
25% were categorised as in favour of the environment.
In addition, most of the rulings categorised as in
favour of the environment reflects the acceptance of
compensation claims related to noise from roads etc.
Thus, the rulings may express a safeguarding of
individual economic interests rather than broader
environmental interests as such. In some of the cases
categorised as negative to the environment the courts
have applied a very narrow interpretation regarding
the legal basis for clean-up orders for (incidental)
pollution in order to safeguard the legal certainty of
the polluter.”

In Finland the Supreme Administrative Court can
be described as environmentally friendly. Only seven
percent of the cases appeared to be contrary to
environmental interests, while 65 percent could be
considered to further environmental objectives.

In the Swedish study of the Environmental Court
of Appeal, the result with regard to environmental
protection has been analysed based on the outcome
for different appellants. Companies aiming at per-
forming some kind of operation or action, probably

negative for the environment, were successful in 50

* See Asbjorn Kjenstad, Er Hoyesterett statsvennlig, in Lov
0g Rett, 1999, at 97-122 with further references.

% E.g. MAD2001.1377Q0 and MAD1990.130V.

percent of their appeals. Authorities, acting to protect
the environment, were successful in 55 percent of their
cases. However, neighbours and NGOs protecting the
environment were successful in only 19 and 7 percent
of their appeals, respectively. In the study of the
Supreme Administrative Court, authorities” decisions
may promote environmental or exploitation interests.
Nevertheless, the outcome of these cases supports the
above hypothesis, as authorities were successful in 67
percent of their appeals, companies in 25 percent, but
private parties and neighbours were successful only
in 4 percent of their cases. Municipal plans, aiming at
exploitation, were changed in 2 percent of the cases,
infrastructure decisions aiming at exploitation were
never changed. The low rate of changes of municipal
plans is not surprising considering the strong principle
of municipal planning monopoly that is applied in
Sweden.

The success rate of NGOs has been analysed in all
four countries. Generally, there were a limited number
of NGO cases in all four countries. In Norway, four
cases initiated by NGOs were identified during 1996-
2005. Of these cases, only one case was successful.” In
Denmark seven cases raised by NGOs have been
identified in the period from 1996-2005. @@@Three of
the seven cases dealt with the question of right of
access to court (which was granted) and injunctive
relief (which was not granted). Of the four cases
dealing with more substantive issues two cases can be
regarded as partly successful.” In Finland, NGOs
brought 17 cases of the 143 cases to the administrative
court. They appealed to the Supreme Administrative
Court in 12 of those cases. It appears that having been
successful in the first instance they did not need to

appeal to the second instance. In Supreme Administra-

°! See Rt. 2003 p. 833, Rt. 2003 p. 1630 and RG 2000 p. 1125.
One of the cases has not been published. It was decided by
Oslo namsrett on 16 February 2001. RG 2000 p. 1125, which
concerned hunting of wolves, was the only successful case.

%2 MAD2001.539V (lacking assessment according to the
Habitats Directive art. 6(3) re. the release of beavers close to
a Natura 2000 site) and MAD2000.83H (lacking EIA of a
road project).
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tive Court NGOs were successful in 7 cases. Three of
the cases concerned access to justice® and four
concerned substantive interpretation.”

In Sweden, NGOs appealed two cases to the
Supreme Court and 15 cases to the Environmental
Court of Appeal during the period. NGOs had no
access to the Supreme Administrative Court. The
NGOs were successful only in one case in the Supreme
Court and in one case in the Environmental Court of
Appeal.

In sum, it seems that NGOs in general do not make
much use of the courts in order to promote environ-
mental interests in the Nordic countries. Given that
they only bring cases to court in a limited number of
cases, it must be assumed that those cases that are
brought to courts represent important cases from the
perspective of NGOs. Against this background, it is
particularly noteworthy that NGOs in general are
unsuccessful, perhaps with the exception of Finland,

when bringing cases to the courts.

7 Conclusions

Although the Nordic countries share a number of

similarities in environmental legislation, there appear

% In KHO 2003:2 a building permit had been granted
without the required exemption decision by another
authority. The right to appeal was granted according to the
standing provisions concerning the exemption decision. In
KHO 2004:76 a right of appeal exemptions from hunting
restrictions of non-protected species was granted to local
bird conservation organizations. In KHO 2005:49 the
appellant was a sports fishing organisation and it was
decided to have right to appeal a decision establishing a
conservation area

% In KHO 2003:38 and KHO 2003:99 the Supreme Admini-
strative Court gave interpretation of the conservation
provisions of the Habitat Directive Annex IV concerning
flying squirrel (Pteromys volans) threatened by forestry
activities and motorway construction. In KHO 2005:42 the
Court interpreted the duty to assess impacts of proposed
mining operations in the vicinity of a Natura 2000 site and
came to the conclusion that the Ministry did not have
sufficient information to form an opinion on whether an
assessment should or should not be carried out. Finally in
KHO 2005:57 the Supreme Administrative Court made
restrictions to a permit for taking of ground water which
could impact a Natura 2000 site.

to be some major differences as regards the role of
courts in environmental law.” These differences stem
primarily from differences in the court systems and in
the functions of the courts. In particular, the existence
of administrative courts in Finland and Sweden as
opposed to the general court systems in Norway and
Denmark stands out as a clear difference. In addition,
the establishment of more specialised environmental
courts in Sweden is a significant difference. Thus, a
comparison of court cases has turned out to be quite
complex. Nevertheless, the findings in the study are
significant for the understanding of how the role of the
courts interacts with the design of court systems and
the nature of environmental legislation.

Norway has a “simple” system of general courts.
The findings of the Norwegian study indicate that the
Norwegian environmental legislation and court
system do not favour the use of courts to promote
environmental interests in civil cases. Courts were
used more actively to contribute to environmental
protection through criminal cases. In general, the
Norwegian courts seem to serve to reinforce, rather
than act as a correction to, the approach of public
authorities to cases concerning environmental protec-
tion. This conclusion is supported by the fact that
environmental NGOs bring few cases to courts and
lose most of the cases brought forward. It also seems
to be confirmed by the fact that the outcome in cases
concerning judicial review of administrative decisions
was in favour of the public authorities in four of five
cases.

The Danish court system is very similar to the
Norwegian system of general courts. However, in
Denmark the existence of specialised quasi-judicial
appeal bodies within environmental law may also
affect the role of the courts in environmental law.
Despite the fairly expedient and specialised adminis-
trative appeal system, a relatively large share of the
environmental cases brought to the courts is reviews
of administrative (appeal) decisions. Thus, the Danish

courts to some extent function as a correction to public

% Iceland has not been included in this study.
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authorities, although the courts in the majority of cases
appear to act in favour of public authorities. This
confirms the general reluctance or self-restraint that
limits the scope of review by the courts primarily to
legal issues. Furthermore, it appears that the Danish
courts in general tend to favour legal certainty and
more traditional individual legal interests. Yet, there
are examples of successful environmental court cases
and the Danish courts in general accept a broad right
of access to courts, including that of NGOs. These
examples primarily relate to procedural guarantees.

In Finland it appears that courts play a very
significant role in environmental law. Courts are relied
on to achieve environmental justice in relation to
environmental decision-making. Yet, the courts play
a minor role in monetary compensation for environ-
mental damage. This is largely due to the control and
permit mechanisms which are central to environmen-
tal law in Finland. The need to rely on courts for
monetary compensations is therefore limited to
environmental damages caused by accidents or illegal
activities. The significance of the courts in delivering
environmental justice is confirmed by the finding that
the Supreme Administrative Court appears environ-
mentally friendly in its decision-making.

In Sweden, courts play an important role for
environmental law. This would largely be due to the
procedural structure, with courts as ordinary and
rather easily accessible instances in the process, but
probably also to the cheap and inquisitorial process
(except in civil law suits) which makes it possible for
“ordinary people” to go to court. The environmental
courts’ specialization and composition vouch for a
high degree of competence with regard to environ-
mental issues. But it is not possible from this study to
draw any clear conclusions concerning the significance
of the courts in delivering environmental justice. For
such conclusions, there would be need for a more in
depth study regarding how courts interpret environ-
mental law than has been undertaken here. A finding
worth mentioning even if it is outside the scope of this

study and thus has not been presented above is that

who is appealing seems to be of significance for the
outcome of the case; appeals from authorities and from
companies applying for a permit seem to be consider-
ably more successful than appeals from private parties
and NGOs.

Common to the Nordic countries is that the
environmental law is dominated by a public law
perspective. Moreover, the environmental legislation
in these countries vests public authorities with a broad
margin of appreciation. However, the extent of margin
of appreciation seems to vary somewhat between the
countries, and this may be one reason for differences
between the countries regarding the role of courts.
Moreover, general differences between the administra-
tive law systems of the countries mean that independ-
ent review of decisions by administrative authorities
vary significantly between the countries. Norway can
be placed at one extreme, with almost no independent
review of administrative decisions by courts, while the
Swedish and Finnish systems provide for a review by
different types of courts. In Sweden the environmental
courts and in Finland the administrative courts handle
a large amount of environmental cases and generally
perform a full review, whereas Norwegian and Danish
courts decide rather few environmental cases and
generally exercise self-restraint in their review of
administrative decisions.

Another explanation of the differences in the nature
and number of court cases in Norway/Denmark on the
one hand and Finland/Sweden on the other may be the
differences between the adversarial and inquisitorial
systems of proceedings used in the respective courts.
But even though Norway and Denmark have similar
courts, there seems to be more court cases in Denmark
than in Norway - in particular court cases that
challenge administrative decisions. It could be argued
that the relatively easy access to the quasi-judicial
appeal system in Denmark may in fact lead to more
court cases challenging administrative decisions as the
first step has already been taken in the administrative
appeal process.

Norway stands out as the country in which the
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economic risk of bringing environmental cases to
courts is the most significant. At the same time,
Norway seems to be the country that has the lowest
formal threshold for bringing cases to courts. Against
this background, it is of interest to observe that few
cases are brought to court in Norway compared to the
other Nordic countries, a fact that indicates that the
economic risk is very significant when private parties
consider whether to bring cases to court. The consider-
able number of environmental cases in Finland is a
clear indication that effective access to justice in
environmental law matters: low costs, limited risk of
liability for opponents’ costs and relatively broad right
of appeal. Also in Sweden, low costs, the inquisitorial
procedure which may provide the weaker part with
guidance on what would be needed for a successful
judgement, and a relatively broad right of appeal, at
least in many types of cases, lower the threshold for
bringing environmental cases to courts. An added
cause for the rather considerable number of environ-
mental cases in court in Sweden may be the integrated
procedural structure; a part who is dissatisfied with
a an administrative decision — whether it is a decision
on a permit application or a supervisory decision —
does not have to take a separate initiative to take the

case to court.

In general it appears that courts have not been
assigned any important role as part of the environmen-
tal law systems in Norway and Denmark. This
coincides with the traditions to rely on general courts
without establishing administrative courts or more
specialized courts. Finland and Sweden have a
tradition of administrative courts dating back two
hundred years — and to some extent also a tradition of
specialized courts within specific areas, e.g. the
environmental courts of Sweden. Courts may, thus,
have been afforded a more important role as part of
the environmental law systems in Finland and
Sweden. Administrative courts play a significant role
in both countries characterized by a rather extensive
review of administrative decisions. In addition,
Sweden has established specialized environmental
courts dealing with in particular environmental permit
cases. Denmark has chosen another approach estab-
lishing more specialized administrative appeal boards.
Although having a quasi-judicial element, the boards
cannot be characterized as courts. Yet, the function of
e.g. the Danish Environmental Protection Board of
Appeal may to a certain extent resemble the function
of a Swedish environmental court, i.e. to ensure a
qualified, expedient and accessible review of adminis-

trative decisions. Norway, on the contrary, has relied

countries in their examined period.

mental interests

environment.

Table 4. Qualitative analysis of the outcome of the environmental court cases in the studied

Norway Denmark Finland Sweden
Civil cases Cases that change Supreme Enviromental Court
administrative Administrative of Appeal
decisions Court precedents
Pro environmental 53% (27) 25 % (13) 60 % (86) 34 %
interests
Neutral/Uncertain 8 % (4) 35 % (18) 29 % (41) -
Contra environ- 39 % (20) 40 % (21) 11 % (16) 43 %

' The numbers show an approximation of the percentage of success by appellants that act pro or contra the
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on appeals to superior administrative authorities with
the general courts as a last resort.

Yet, it has to be noted, that environmental law is by
nature flexible. Environmental legislation — at least in
the Nordic countries — offers broad discretion to public
authorities and few rights to private parties or clearly
defined duties for public authorities — perhaps with
the exception of an increasing number of procedural
guarantees, e.g. in the form of impact assessment
requirements etc. Hence, it may be difficult for private
parties to identify a satisfactory legal basis for bringing
an environmental claim in countries where the courts
have not been assigned an important role in the
environmental law system. Specialized courts and
administrative courts as well as quasi-judicial appeal
boards may, however, provide better options than the

general courts, in particular for review of administra

tive decisions. A system that relies on the general
courts may expect a certain focus on individual legal
interests, including legal certainty, as well as a
reluctance or self-restraint in dealing with more
discretionary matters.

Thus, when drawing up environmental law systems
it is important to consider and discuss what role courts
should play — or what functions they should have — as
part of the environmental law system and conse-
quently which court structure that would be most
appropriate to meet those demands. The functions of
courts and quasi-judicial appeal bodies should be an
important component of any legal system. In addition,
effective access to courts, not only focusing on formal
access, appears to be a key element that should be
addressed in any system that intends to safeguard

environmental interests alongside other interests.
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Naturmangfoldloven — en milepel i norsk miljglovgivning

Inge Lorange Backer

Abstract®®

The Nature Management Act — Act of 19 June 2009 no.
100 — is a milestone in Norwegian environmental
legislation. It constitutes a follow-up to Article 110 b
of the Constitution which establishes a right for every-
one to a natural environment whose productivity and
diversity is maintained whilst leaving the imple-
mentation of this right to further regulation. The Act
replaces the 1970 Nature Conservation Act and is a
thorough modernisation of the law in the light of
present-day environmental principles and interna-
tional conventions. It is guided by the 1992 Biodiversi-
ty Convention and serves as the legal basis for national
implementation of other international instruments in
the field of nature conservation, such as CITES, the
World Heritage Convention and the Ramsar and
Berne Conventions. The Act came into force on 1 July
2009, except for its provisions relating to the introduc-
tion and release of invasive alien species.

The Act covers natural diversity in all its aspects —
living organisms, landscape, and geology. All species
of Norwegian fauna and flora are covered, including
invertebrates and, in principle, algae and single-celled
organisms. The Act can be said to provide rules on
three different levels. First, it lays down the legal basis
for preserving outstanding natural areas and rare or
threatened species, in particular by protected areas
and priority species. Secondly, it provides for the
management of natural diversity elsewhere in built-up
or rural areas, particularly by selected habitat types,
principles for wildlife management, and rules on
invasive alien species. Thirdly, with a view to encour-
aging sustainable use of natural resources, it lays
down management objectives, a general duty of care

with respect to natural diversity and a number of

% Inge Lorange Backer &r professor och dr. jur.

environmental principles that shall guide decision-
making by public authorities in pursuance of the Act
itself or of any other statutory legislation, as well as
the allocation of grants from the public purse or the
exercise of public ownership.

Harvesting of wildlife and salmon and fresh-water
fish is permitted only when expressly authorised. For
plants, harvesting is, as a main rule, allowed unless it
will threaten the survival of the local population of
species. The authorities may be obliged to consider a
species for priority status if it is registered on the
Norwegian Red List and functional ecological areas
may be designated for priority species. Subject to
certain exceptions, the deliberate import or release of
alien species will require a special permit. More
stringent rules are introduced for the five different
categories of protected areas including their manage-
ment. Legal protection is improved against encroach-
ments whilst a proposal for a protected area is under
consideration. National parks may be established even
on private ground and marine protected areas may be
created within the limit of territorial waters. Land-
owners will receive compensation from the state for
economic loss due to impediments to ongoing land
use but not for restrictions on new future use. The
instrument of selected habitat types has been inspired
by similar European networks. After the Govern-
ment’s selection of habitat types local authorities will
be able to consider the various localities under the
Planning and Building Act 2008. New statutory rules
deal with the access to genetic resources and benefit-
sharing from the extraction and exploitation of genetic
material and allows for a permit requirement to be
introduced by regulations under the Act. Lastly, the
Act authorises various enforcement measures includ-
ing reinstatement orders, direct enforcement and

coercive fines, as well as sanctions against violations
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in the form of damages or criminal sanctions.

The Act is divided into ten chapters and consists of
a total of 78 sections. The provisions regarding the
objectives of the Act, management objectives, environ-
mental principles, and access to genetic material apply
to the Norwegian continental shelf and economic zone
as well as to the land territory and territorial waters.

The other provisions do not apply beyond the limit of

1 Innledning

Den nye norske naturmangfoldloven — lov 19. juni
2009 nr. 100 om forvaltning av naturens mangfold” —
er en vidtspennende lov som omfatter all natur i
Norge. Den feolger opp miljovernbestemmelsen i
Grunnloven § 110 b forste ledd og biomangfoldkon-
vensjonen av 1992.% Naturmangfoldloven tjener til &
virkeliggjore den grunnlovfestede retten til en “Natur
hvis Produktionseevne og Mangfold bevares”, som
forst og fremst virker som et tolkingsprinsipp og et
lovgivningsprogram, jf. § 110 b tredje ledd.”

Denne artikkelen gir en oversikt over den nye
loven. I et avslutningsavnitt knytter jeg noen fa kom-
mentarer til lovens virkninger og miljorettslige
forskningsutfordringer.

Loven har ti kapitler med i alt 78 paragrafer. Den
tradte i kraft 1. juli 2009, med unntak for kapittel IV

om fremmede organismer og enkelte tilherende

¥ Naturmangfoldloven er lovens offisielle korttittel. En
passende forkortelse kan veere “nml.”.

% Convention on Biological Diversity, Rio de Janeiro 5. juni
1992. Konvensjonen tradte i kraft for Norge 29. desember
1993 pa grunnlag av ratifikasjon 9. juli 1993, jf. St.prp. nr. 56
(1992-93) og Innst. S. nr. 168 (1992-93).

 Jf. seerlig NOU 2004:28 (se note 5) s. 179-81 og Innst. O. nr.
100 (2008-2009) s. 12-13. Om Grunnloven § 110 b se senest
Ole Kristian Fauchald: Forfatning og miljevern — en analyse
av Grunnlovens § 110 b, Tidsskrift for rettsvitenskap 2007
s. 1-84. Som Fauchald viser, er det patakelig at grunnlovbes-
temmelsen ikke har veert paberopt i lovgivningssammen-
henger hvor det ville ha veert naturlig. For kortere innf-
gringer se Inge Lorange Backer: Innfering i naturressurs- og
miljerett (4. utg., Oslo 2002) s. 53-57, Hans Chr. Bugge:
Leerebok i miljeforvaltningsrett (2 utg., Oslo 2009) s. 79-83
og Carl August Fleischer: Miljo- og ressursforvaltning.
Grunnleggende forutsetninger (3. utg., Oslo 1999) s. 47-61.

territorial waters, but the Government intends to
examine further the feasibility of an extended geo-

graphical scope.

The author’s e-mail address:

inge.lorange.backer@jus.uio.no

endringer i annen lovgivning.”’ Loven kom i stedet for
naturvernloven av 1970.' Andre miljevernlover
gjelder fortsatt. Noen av dem er endret pa visse
punkter — dels for 4 innordne dem under naturmang-
foldlovens prinsipielle regler (viltloven, lakse- og
innlandsfiskloven), dels for a styrke ivaretakelsen av
naturmangfoldet (grannelova) eller sikre en helhetlig
vurdering av forskjellige miljghensyn (kulturminnelo-
ven).

Naturmangfoldloven bygger pa en storre utredning
fra Biomangfoldlovutvalget, NOU 2004:28.”” Den om-
fattende proposisjonen, Ot.prp. nr. 52 (2008 -2009),”
slutter seg til den kursen som Biomangfoldlovutvalget
hadde staket ut og til de fleste av utvalgets forslag til
lovbestemmelser, noen ganger med mindre
justeringer. I Stortingets energi- og miljekomité ga
regjeringspartienes flertall full tilslutning til proposi-
sjonen i Innst. O. nr. 100 (2008-2009), mens opposisjon-
spartiene hadde enkelte endringsforslag som gikk i
forskjellige retninger. Under odelstingsdebatten hostet
regjeringens proposisjon mange lovord fra alle hold
— om man ser bort fra opposisjonens kritiske kommen-
tarer til den tid (to maneder) som komiteen fikk til a
behandle saken.

Arbeidet med en ny lov — som var varslet i stor-

7 Se kgl. res. 19. juni 2009 nr. 704.
7' Lov 19. juni 1970 nr. 63 om naturvern.

2 NOU 2004:28 Lov om bevaring av natur, landskap og
biologisk mangfold (naturmangfoldloven). Forfatteren var
leder av utvalget.

7® Heretter omtalt som "prp.”.
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tingsmeldingen om biologisk mangfold i 2001 — har
hatt bred politisk stette, selv om enkeltspersmal har
veert kontroversielle. Biomangfoldlovutvalget ble
oppnevnt i 2001 av regjeringen Stoltenberg I og fikk
et tilleggsmandat om erstatning for omradevern under
regjeringen Bondevik IIi 2002, og utredningen ble tatt
imot av samme regjering. Med fremleggingen av
proposisjonen oppfylte den redgrenne regjeringen
(som bestdr av Arbeiderpartiet, Senterpartiet og
Sosialistisk Venstreparti) et av sine lofter i regjerings-

erkleeringen fra 2005 (”Soria Moria-erkleeringen”).

2 Grunnleggende utgangspunkter

21 Natursynetiloven

Hvilket natursyn bygger loven pa? Svaret er at loven
gir rom for flere syn pa naturen, uten at noen av dem
har et fortrinn. Formalsparagrafen dekker det syn at
naturen og andre naturlige organismer har en egen-
verdi, og den fanger uttrykkelig opp et antroposen-
trisk syn pa naturen ved a si at den skal tas vare pa
ogsa som grunnlag for menneskenes virksombhet,
kultur, helse og trivsel.”

Sammenlignet med naturvernloven 1970 har
naturmangfoldloven regler om utnytting av naturen
i form av bestemmelser om beerekraftig bruk, i tillegg
til regler om vern. Det bredere perspektivet viser seg
ogsa i formalsparagrafen og lovens overordnete
terminologi: Mens naturvernloven tok sikte pa
”vern”,”® foreslo Biomangfoldlovutvalget “bevaring”
som nekkelbegrep, og i den vedtatte loven er dette

erstattet med ”forvaltning” av naturmangfoldet. Som

7 Se St.meld. nr. 42 (2000-2001) Biologisk mangfold. Sekto-
ransvar og samordning s. 201-03.

7 Jf. prp. s. 60-61 og Innst. O. nr. 100 (2008-2009) s. 15 sp. 2.

7 Naturvernloven 1970 ga ferst og fremst ga grunnlag for
det som gjerne ble betegnet som “klassisk” eller ”spesielt”
naturvern - omradevern (og artsfredning), men hadde ogsa
enkelte regler om det “generelle” naturvern (§ 2 om plikt til
a foreta undersgkelser og treffe avbetende tiltak, som aldri
ble satt i kraft, § 15 om reklameskilt, som sto ved lag til
naturmangfoldloven, og § 16 om forsepling, som ble
overfort til forurensningsloven i 1981).

det fremgér av nml. § 1, blir vern og beerekraftig bruk
i dette perspektivet virkemidler i forvaltningen av
naturmangfoldet og midler til 4 na de forvaltningsmal
som loven stiller opp i §§ 4 og 5.

Med proposisjonen kan man si at loven gir regler
pé tre nivaer:”” For det forste dekker loven den mest
verneverdige og saerpregete delen av norsk natur
(serlig reglene om omradevern og prioriterte arter).
For det annet skal den ivareta naturmangfoldet i
hverdagslandskapet (seerlig med regler om utvalgte
naturtyper, forvaltningsprinsipper for arter og regler
om fremmede organismer). For det tredje har loven
betydning for all virksomhet som pavirker naturen
(gjennom bestemmelser om beerekraftig bruk i lys av
lovformalet).

Norsk natur er kjennetegnet ved sin variasjon.”
Selv om artsrikdommen ikke er stor i globalt per-
spektiv, har tilpasninger til varierende klima, topogra-
fi og lysforhold preget flora og fauna. I Norge finnes
Europas serligste forekomst av arktisk natur og
verdens nordligste edellovskoger og furuskoger. Det
anslas & veere 60 000 arter i Norge. Bestandssituasjonen
er vurdert for over 18 000 arter i Norsk Redliste 2006,
og noe under 2000 arter er regnet som truet. Siden
2003 har det veert et politisk mal & stanse tapet av
biologisk mangfold i Norge innen 2010.” Det som
pavirker det biologiske mangfoldet sterkest, er areal-
inngrep i artenes leveomrader, introduksjon av
fremmede organismer, hgsting og annen beskatning,
forurensning og klimaendringer.” Det er seerlig de tre
forst nevnte pavirkningsfaktorene som naturmang-
foldloven gir virkemidler mot, men f.eks. reglene om
omradevern og utvalgte naturtyper kan ogsd gi

beskyttelse mot forurensning.

77 Se prp. s. 14 sp. 2.
78 Se neermere NOU 2004:28 kap. 5 og prp. s. 41-42.

7 Se Nasjonal Agenda 21, St.meld. nr. 1 (2003-2004) Nasjo-
nalbudsjettet 2004 s. 172 flg., seerlig s. 191 sp. 2. Malet er
fastholdt i senere stortingsdokumenter og i Soria Moria-
erkleeringen.

8 Se neermere NOU 2004:28 s. 97-130.
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2.2 Biomangfoldkonvensjonen og andre interna-
sjonale miljekonvensjoner

Da biomangfoldkonvensjonen ble ratifisert i 1993, fant
man at det kunne skje uten lovendringer.” Senere
utvikling og malet om a stanse tapet av biologisk
mangfold har vist behov for nye tiltak som natur-
mangfoldloven skal gi grunnlag for. Det er ogsa
fremhevet at en mer aktiv oppfelging av biomang-
foldkonvensjonens verdier og mal tilsier at de kommer
klarere til uttrykk i norsk lovgivning. Spesielt reglene
om tilgang til genetisk materiale (nml. kap. VII) er
utslag av en slik tankegang.

Pa enkelte punkter har ogsa andre internasjonale
konvensjoner har spilt en rolle. Loven danner na
grunnlaget for gjennomferingen av Washington-
konvensjonen om handel med truete arter (CITES),*
Ramsarkonvensjonen om vatmarker og verdensarv-
konvensjonen har spilt en rolle for reglene om omra-
devern,” og Bernkonvensjonen pévirker reglene om
artsforvaltning.™

Naturforvaltning faller som utgangspunkt utenfor
EdS-avtalen. Men seerlig fugledirektivet og habitat-
direktivet® har gjort at EUs regelverk kunne sies &
ligge pa et hayere beskyttelsesniva enn norske regler.
Det har veert et mal at Norge ikke skulle ha darligere
rettslige virkemidler for beerekraftig bruk og vern av
naturmangfoldet enn man har i Europa ellers. Det har
hatt betydning bl.a. for de nye reglene om utvalgte
natur’cyper.86

*! Se St.prp. nr. 56 (1992-93) s. 10-11. Se ogsa NOU 2004:28
s. 159-61 og prp. s. 20-21, 44 og 65.

¥ Convention on International Trade in Endangered Species
of Wild Fauna and Flora, Washington 3. mars 1973.

¥ Convention on Wetlands of International Importance
especially as Waterfowl Habitat, Ramsar 2. februar 1971, og
Convention Concerning the Protection of World Cultural
and Natural Heritage, Paris 16. november 1972.

* Europaradets Convention of European Wildlife and
Natural Habitats, Bern 19. september 1979.

* Direktiv 79/409/EEC om beskyttelsen av ville fugler og
direktiv 92/43/EEC om bevaring av naturtyper samt ville
dyr og planter.

% Jf. NOU 2004:28 s. 173-74 og prp. s. 49-50.

2.3 Entverrgiaende lov

Naturmangfoldloven er ingen overordnet lov i den
forstand at den har trinnheyde over ordineer lov-
givning. Selv om man anser bevaring av naturmang-
foldet som en forutsetning for menneskets overlevelse,
gir ikke det loven noen forrang pa linje med menne-
skerettskonvensjoner som er innlemmet i menneske-
rettsloven.” Men det kan veere berettiget & se mal og
prinsipper i naturmangfoldloven som et program for
ny lovgivning om serskilte naturressurser.

I stedet er det treffende & karakterisere natur-
mangfoldloven som en tverrgdende lov. Det har den til
felles med f.eks. forvaltningsloven, som setter en
normal minstestandard for saksbehandlingen pa alle
forvaltningsomrader. Naturmangfoldloven utfyller
seerlovgivningen som knytter seg til bestemte natur-
ressurser, og den har betydning for tolkingen av og
skjennsutevingen etter seerlovgivningen. Gir saerloven
regler som gér lenger i 4 ivareta naturmangfoldlovens
formal, vil de selvsagt gjelde foran eller i tillegg til
naturmangfoldlovens bestemmelse. Siden natur-
mangfoldloven ikke har noen seerskilt trinnheyde, kan
en saerlov ogsa fravike den ved & sette lavere krav.
Men for en nyere serlov ber det da fremga av for-
arbeidene. Man kan se det slik at lex specialis gjelder
ikke pa vanlig mate i forholdet mellom naturmang-
foldloven og en serlov. Nar en eldre seerlov har
lempeligere regler, la Biomangfoldlovutvalget opp til
at naturmangfoldloven ville ga foran i egenskap av lex
posterior. Etter den senere lovforberedelsen er det
usikkert om dette kan fastholdes hvis det virkelig er
motstrid mellom lovene. Formodentlig vil spersmalet
sjelden komme pa spissen. Gjelder det forvaltningens
skjennsuteving etter en eldre seerlov, vil naturmang-
foldloven iallfall supplere seerloven med reglene i §§
1 og4til 13.

¥ Lov 21. mai 1999 nr. 30 om styrking av menneskerettighe-
tenes stilling i norsk rett (menneskerettsloven).
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3 Lovens saklige og stedlige virkeomrade

3.1 Hva gjelder loven for?

Naturmangfoldloven gjelder for all norsk natur, til
lands og til vanns — fra den helt ubererte natur til
naturelementer i byer og andre tettbygde strek. Den
omfatter biotisk og abiotisk natur, bade biologisk,
landskapsmessig og geologisk mangfold, slik formals-
bestemmelsen i § 1 viser. Den omfatter alle naturlige
organismer, ogsa encellete.

P& to punkter som har med genetisk mangfold &
gjore, gar loven utenfor denne rammen. Domestiserte
arter faller som utgangspunkt utenfor lovens virkefelt,
men for a sikre genetisk mangfold innenfor domes-
tiserte arter er det en seerskilt hjemmel for bevarings-
tiltak (§ 27 annet ledd, jf. forvaltningsmalet i § 5 tredje
ledd). Denne hjemmelen kan fa betydning for be-
varing av tradisjonelle dyreraser og foredlete plante-
sorter. Reglene i kap. VII om tilgang til og utnytting
av genetisk materiale er en klar oppfelging av bio-
mangfoldkonvensjonen, og ma ses i et internasjonalt
utviklingsperspektiv.

Forvaltning av biologisk mangfold preger lovens
systematiske oppbygging, seerlig ved at reglene om
artsforvaltning kommer rett etter lovens alminnelige
prinsipper. Enkelte heringsinstanser ga uttrykk for at
landskap og geologi ble skjovet for mye i bak-
grunnen.®® Men dette ma ogsa ses i lys av at plan- og
bygningsloven (lov 27. juni 2008 nr. 71) er den almin-
nelige lov om arealdisponering utenom seerskilte
verneomrader, og at plan- og bygningsloven 2008 gir
bedre virkemidler til & ta vare pa naturmangfoldet enn

forgjengeren av 1985 gjorde.

3.2 Hvilke omrader gjelder loven for?

Naturmangfoldloven gjelder fullt ut for landterritoriet
og territorialfarvannet (dvs. indre farvann og havomra-
dene ut til 12 nautiske mil fra grunnlinjene®), jf. § 2

forste ledd. For territorialfarvannet ligger det likevel

% Se prp. s. 54.

% Jf. lov 27. juni 2003 nr. 57 om Norges territorialfarvann og
tilstetende sone §§ 1 til 3.

en viktig saklig begrensning i at hesting av marine
organismer (ikke medregnet anadrome laksefisk) skjer
etter reglene i havressurslova 6. juni 2008 nr. 37, jf. 5.1
nedenfor.

P& Svalbard og Jan Mayen er utgangspunktet at bare
kap. VII om tilgang til genetisk materiale gjelder, jf. §
2 annet ledd. For Svalbard gjelder i stedet svalbard-
miljeloven (lov 15. juni 2001 nr. 79), en samlet miljelov
som ogsa dekker forurensning, arealplanlegging og
kulturminner.” For Jan Mayen er det Jan Mayen-loven
(lov 27. februar 1930 nr. 2) med forskrifter som
gjelder” Men naturmangfoldloven gir Kongen
adgang til & gjore ogsa andre bestemmelser i loven enn
kap. VII gjeldende for Svalbard og Jan Mayen.

Loven gjelder overhodet ikke for bilandene i
Antarktis (Bouvetoya, Peter I's oy og Dronning Maud
land). Her gjelder lov 27. februar 1930 nr. 3 med
forskrifter.”

Det sporsmaélet som var mest omstridt i sluttfasen
av lovforberedelsen, gjaldt lovens anvendelse pa kon-
tinentalsokkelen 0g i Norges skonomiske sone. Biomang-
foldlovutvalget foreslo at loven skulle gjelde med de
begrensninger som folkeretten setter, men uten a
presisere hvilke begrensninger det ville bli tale om.”
Fra miljovernhold er det fremhevet at 12-milsgrensen
okologisk sett er en vilkarlig grense, og at det er behov
for lovens virkemidler ogsa utenfor denne grensen.
Proposisjonen fulgte ikke opp utvalgets forslag, dels
for & unnga en uklar avgrensning som felge av uklare
folkerettslige regler, dels fordi man sa behov for
justeringer i enkelte bestemmelser dersom de skulle

gjelde utenfor 12-milsgrensen uten a skape rettsusik-

** Se for en oversikt Backer: Svalbardmiljgloven — en liten
norsk miljobalk, i Féagelperspektiv pa rattsordningen.
Vénbok til Staffan Westerlund (Uppsala 2002) s. 387-405.

°! Se serlig midl. forskr. 28. mai 1971 for regulering av
naturinngrep pa Svalbard og Jan Mayen, og forskr. 11.
august 1978 om forvaltning av vilt og ferskvannsfisk pa
Svalbard og Jan Mayen, som begge fortsatt gjelder for Jan
Mayen.

%2 Se seerlig forskr. 5. mai 1995 nr. 408 om vern av miljoet i
Antarktis, som gjennomferer miljgvernprotokollen 4.
oktober 1991 til Antarktistraktaten.

% Se NOU 2004:28 s. 182-84 og 575-76.
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kerhet eller folkerettslige komplikasjoner. Men flere
av lovens prinsipielle bestemmelser er gjort gjeldende,
og regjeringen ga uttrykk for at den vil foreta en
neermere vurdering av hvilke ovrige bestemmelser
som ber fi anvendelse utenfor 12-milsgrensen.” I
realiteten spilte nok petroleumssektorens enske om
a slippe & forholde seg til de neermere reglene i
naturmangfoldloven, en viktig rolle.

Et seerskilt spersmal var om loven skulle gjelde for
virksomhet utenfor norsk jurisdiksjon. Her setter folkeret-
ten grenser, sé en slik ordning ville i praksis tjene til
a pélegge norske rettssubjekter & ta lignende hensyn
til naturmangfoldet i utlandet som de ma gjore pa
norsk territorium. Seerlig med tanke pa fremtidig
internasjonalt samarbeid foreslo utvalget en hjemmel
for Kongen til & gjore hele eller deler av loven gjelden-
de og begrunnet det bl.a. med hensynet til verneomra-
der i internasjonalt farvann. Men dette forslaget ble

ikke fulgt opp i loven.”

4 Lovens alminnelige prinsipper for
barekraftig bruk

41 Opversikt. Forvaltningsmal

En viktig side ved naturmangfoldloven er a fremme
beerekraftig bruk av naturmangfoldet. Men loven
foreskriver ikke noen bestemte bruksmater, og
begrepet baerekraftig bruk er ikke neermere definert.”
Det loven gjor, er & oppstille visse mal for forvalt-

ningen av naturmangfoldet (§§ 4 og 5) og milje-

** Se Ot.prp. nr. 52 (2008-2009) s. 68-69. Det er szerlig lovens
formal, forvaltningsmal, flere av prinsippene for offentlig
beslutningstaking samt hovedreglene om genetisk materiale
som gjelder utenfor 12-milsgrensen (§§ 1, 3 til 5, 7 til 10, 14
til 16 og 57 og 58). Ser man bort fra reglene om genetisk
materiale, far dette forst og fremst betydning for myndig-
hetsuteving etter andre lover.

% Se NOU 2004:28 s. 184 sp. 1 og 576 sp. 1. Proposisjonen
refererer delte meninger blant de fa heringsinstansene som
uttalte seg, men redegjor ikke for standpunktet i lovforsla-
get —se Ot.prp. nr. 52 (2008-2009) s. 68.

% Om begrepet baerekraftig bruk se prp. s. 75-76 og Markus
Jerke: Det norske formalet “baerekraftig utvikling”, Tids-
skrift for rettsvitenskap 2009 s. 354-87 (seerlig s. 369-71).

rettslige prinsipper for beerekraftig atferd og offentlig
beslutningstaking (§§ 6 til 13). Dette er bestemmelser
som har betydning for offentlige avgjorelser etter bade
naturmangfoldloven og seerlovgivningen.
Forvaltningsmalene gjelder pa aggregert niva, og
ikke direkte for den enkelte handling. Tankegangen
har slektskap med den malstyring som har veert
utbredt i neeringsliv og offentlig forvaltning de siste
tiarene. Forvaltningsmalet i § 4 gjelder naturtyper og
okosystemer — disse begrepene er definert i § 3
bokstav j og t. Forvaltningsmalet i § 5 gjelder arter og
deres genetiske mangfold og kan ses som en generali-
sering av malet om a stanse tapet av biologisk mang-
fold innen 2010. Disse forvaltningsmalene kan gi
Riksrevisjonen grunnlag for forvaltningsrevisjon, som
nettopp vil rette seg mot den overordnete méaloppnéael-
sen. De vil ogsa vere relevante hensyn i domstolenes

rettsanvendelse.

4.2 Aktsomhetsplikten etter § 6

Den generelle aktsomhetsplikten i § 6 har en for-
gjenger i faneparagrafen i naturvernloven 1970, men
er mer operasjonell enn den. I sin vedtatte utforming
er § 6 likevel mindre krevende enn Biomangfold-
lovutvalget foreslo.

Aktsomhetsplikten retter seg mot enhver, i og
utenfor neering. Malestokken er hva som er rimelig a
gjore for a unnga skade pa naturmangfoldet i strid
med forvaltningsmalene i §§ 4 og 5. Dette kan forutset-
te kunnskap om naturtilstanden og ekologiske
sammenhenger. Men § 6 innebeerer ikke noen generell
eller absolutt plikt til a skaffe seg kunnskap, til
forskjell fra kunnskapsplikten for produsenter og
importerer etter produktkontrolloven. Innholdet i
aktsomhetsplikten etter § 6 kan likevel ikke bare
vurderes i lys av den kunnskap som vedkommende
faktisk har. Seerlig neeringsutevere som utnytter
naturressurser, ma forventes a skaffe seg relevant
okologisk kunnskap i rimelig utstrekning.”

Har aktiviteten offentlig tillatelse, er hovedregelen

at tillatelsen med vilkar gjelder i stedet for den

7 Jf. prp. s. 377 sp. 1.
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generelle aktsomhetsplikten, jf. § 6 annet punktum.
Her gjelder en reservasjon hvis forutsetningene for
tillatelsen ikke lenger er til stede, enten fordi natur-
forholdene har endret seg vesentlig, eller fordi
loyvehaverens atferd gar langt ut over det som det var
rimelig i 4 regne med. I slike tilfelle kan atferden bli
innfanget av aktsomhetsplikten.” Loven har ikke noen
tilsvarende bestemmelse til fordel for den som har
basert seg pa rad fra fagkyndige eller fra et offentlig
organ (f.eks. i landbruksforvaltningen), men det kan
fa betydning nar man skal vurdere om det for 8 unnga
skade pa naturmangfoldet er “rimelig” & kreve noe
annet enn & folge radet.

Overtredelse av aktsomhetsplikten kan ikke
straffes, men kan medfere erstatningsplikt etter
vanlige regler eller plikt til & betale miljeerstatning
etter § 74. Aktsomhetsplikten kan ogsd pavirke
talegrensen etter grannelova.” Viktigst er det nok at
overtredelse gir grunnlag for a kreve retting eller

avbeting etter § 69.

4.3 De miljerettslige prinsippene i §§ 7 til 12
Kapittel II lovfester ogsa andre alminnelige bestem-
melser for baerekraftig bruk i form av prinsipper for
offentlig beslutningstaking. Disse kan godt betegnes
som miljerettslige prinsipper. De enkelte prinsippene
er inntatt i §§ 8 til 12, mens § 7 angir deres rettslige
betydning. De gjelder like mye for avgjerelser etter
seerlovgivningen som etter naturmangfoldloven.'”
Prinsippet om kunnskapsbasert forvaltning av natur-
mangfoldet i § 8 sikter for det forste til vitenskapelig

% Denne reservasjonen er beslektet med regelen i forurens-
ningsloven § 7 tredje ledd, som gjer at ingen kan basere seg
pa en utslippstillatelse hvis det er apenbart at den kunne
endres eller omgjores fordi skadevirkningene av utslippet
er vesentlig storre enn ventet eller de kan reduseres uten
urimelige kostnader.

* Se lov 16. juni 1961 nr. 15 om rettsheve mellom grannar §
2, der det na ogsa skal tas hensyn til naturmangfoldet pa
stedet nar talegrensen fastlegges. Om grannel. § 2 generelt
se Hans Chr. Bugge: Forurensningsansvaret (Oslo 1999) s.
464-505, Endre Stavang: Naborettens forurensningsansvar
(Oslo 1999) og Thor Falkanger og Aage Thor Falkanger:
Tingsrett (6. utg., Oslo 2006) s. 339-72.

100

Jf. prp.s. 51 sp. 2.

basert kunnskap (§ 8 ferste ledd). Kravet til viten-
skapelig kunnskap om bestandssituasjon, utbredelse
og tilstand, og om effekten av pavirkninger, gjelder
likevel bare ”sé& langt det er rimelig”. I forste ledd
annet punktum er rimelighetsbegrensningen presisert
i forhold til sakens karakter og risikoen for skade pa
naturmangfoldet. Ogsa eksistensen og paliteligheten
av kunnskap som ikke er vitenskapelig basert og
utbredelsen av den bergrte arten eller naturtypen ma
kunne ha betydning.

For det annet skal det legges vekt pa erfaringsbasert
kunnskap som er opparbeidet over lengre tid (typisk
flere generasjoner) gjennom bruk av og samspill med
naturen (§ 8 annet ledd). Samisk erfaring er nevnt
seerskilt, men regelen gjelder ogsa for kunnskap
ervervet i andre lokalsamfunn og tradisjonelle
neeringer. All slik erfaring kan si noe om bade hvordan
naturmangfoldet kan bevares og om hvordan det blir
pavirket av menneskelig virksomhet.

Naturmangfoldloven har ikke egne regler om
konsekvensutredninger. Kravet til konsekvensut-
redning av virkninger for milje og samfunn felger av
plan- og bygningsloven 2008 kap. 14 med tilherende
forskrift."”

Fore var-prinsippet i § 9 er preget av den kontekst
som en nasjonal lov gir, og utformingen skiller seg
derfor fra f.eks. Rio-erkleeringen av 1992.'” Nasjonal
lovgivning gjer ofte myndighetene pliktige til a treffe
en beslutning, f.eks. ved a avgjere en seknad om
tillatelse. Det kan da veere at det, trass i § 8, mangler
sikker kunnskap om hvorvidt og hvordan det omsgkte
tiltaket vil pavirke naturmangfoldet, og kanskje gjor
en rimelighetsvurdering etter § 8 forste ledd at man
ikke kan forvente neermere vitenskapelige unde-
rsekelser. I slike tilfelle skal det etter § 9 forste punk-
tum tas sikte pad & unnga mulig vesentlig skade pa

naturmangfoldet. Det kan skje ved a gi en begrenset

1% Forskr. 26. juni 2009 nr. 855 om konsekvensutredninger
(i kraft 1. juli 2009).

12 Om fere var-prinsippet se generelt Nicolas de Sadeleer
(ed.): Implementing the Precautionary Principle. Approa-
ches from the Nordic Countries, EU and USA (London
2007).
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tillatelse eller sette vilkar som vil beskytte naturmang-
foldet, og om nedvendig ved a avsla seknaden. Men
§ 9 farste punktum er ikke noen bindende retningslinje
om at enhver skade skal unngas.

§ 9 annet punktum tar sikte pa den situasjonen at
det overveies tiltak for & beskytte eller bevare natur-
mangfoldet. Her kan usikker eller mangelfull kunn-
skap bli brukt som argument mot a treffe tiltak. Hvis
det begrensede kunnskapsgrunnlag som man har,
indikerer en risiko for alvorlig eller uopprettelig skade
pa naturmangfoldet, gjor annet punktum at kunn-
skapsmangelen ikke kan brukes som argument for &
la veere a treffe tiltak. Denne siden av fere var-prinsip-
pet — som er velkjent i internasjonal sammenheng — far
betydning for vedtak om verneomrader, prioriterte
arter og utvalgte naturtyper.

Okosystemtilnaermingen star sentralt i ekologisk
tenkning og i biomangfoldkonvensjonen. Det inne-
beerer at man ikke bare ser péd virkninger for den
enkelte art eller bestand isolert, men pa hvordan dens
funksjoner for andre arter og deler av gkosystemet kan
bli pavirket. Etter § 10 skal det enkelte tiltak vurderes
i lys av den samlede belastning som det aktuelle
okosystemet er eller vil bli utsatt for gjennom andre
inngrep. Virkningen av et tiltak skal altsa ses sammen
med tidligere tiltak og aktuelle fremtidige tiltak.

Etter § 12 skal man anvende miljoforsvarlige teknik-
ker, driftsmetoder og lokaliseringer for a unnga eller
begrense skader pa naturmangfoldet. Et eksempel kan
veere a utsette hosting for & gi arets avkom bedre
sjanse til & overleve. Dette prinsippet er en gene-
ralisering av retningslinjen i forurensningsloven § 2
nr. 3,'° og det skal anvendes i lys av en bred ekono-
misk og samfunnsmessig vurdering. Det innebaerer
altsa ikke noe pabud om & anvende miljemessig
teknologi uten hensyn til kostnadene.

Merkostnadene ved miljoforsvarlige teknikker,
driftsmetoder og lokaliseringer skal som utgangs-
punkt baeres av tiltakshaveren selv. Etter § 11 gjelder det

samme for andre seerskilte tiltak for & begrense skade-

'® Lov 13. mars 1981 nr. 6 om vern mot forurensninger og
om avfall (heretter forurl.).

virkningene. Ogsa dette prinsippet er en generali-
sering av et velkjent prinsipp i forurensningssektoren
("forurenseren betaler”, jf. forurl. § 2 nr. 5). Men § 11
tar forbehold om at tiltakets eller skadens karakter kan
gjore dette urimelig.

Prinsippene i §§ 8 til 12 retter seg mot bade avgj-
orelser for 4 beskytte og bevare naturmangfoldet og
avgjorelser om a utnytte eller pavirke naturressurser.
Etter § 7 gjelder de ved all "utoving av offentlig myndig-
het”, uansett om avgjorelsene treffes etter naturmang-
foldloven eller pd annet rettsgrunnlag. Begrepet
myndighetsuteving har generelt stor betydning for a
avgrense virkeomradet for forvaltningsrettslige regler,
og det noyaktige innholdet kan nok variere. Ved § 7
er det naturlig 4 ta som utgangspunkt det innhold
begrepet har i forvaltningslovens vedtaksdefinisjon."
Etter nml. § 7 forste punktum far prinsippene ogsa
anvendelse pa tilskudd og avgjerelser om fast eien-
dom i kraft av det offentliges eierposisjon der dette
ikke blir regnet som enkeltvedtak etter forvaltningslo-
ven. Derimot gjelder ikke prinsippene for beslutninger
som det offentlige treffer som eier av losore, aksjer
eller andre selskapsandeler, eller for innkjep eller leie
(med mindre beslutningen kan sies a gjelde forvalt-
ning av fast eiendom).

Rettslig sett gjelder ikke prinsippene i §§ 8 til 12
direkte for private beslutningstakere, selv om de er
uttrykk for god og rasjonell miljemessig framferd.
Indirekte kan de likevel fa betydning for private
beslutningstakere, via forvaltningsavgjerelser som
regulerer den private virksomheten eller som tolkings-
momenter nar innholdet av aktsomhetsplikten etter
§ 6 eller andre lovbestemmelser skal fastlegges.

Prinsippene gjelder for offentlig myndighets-
uteving selv om det er private rettssubjekter som
utever myndighet. For andre beslutninger ma det
trekkes en grense mellom offentlige og private
rettssubjekter. Er offentlig eierskap organisert i en

form som star apen for private, f.eks. som aksje-

1% Se lov 10. februar 1967 om behandlingsmaten i forvalt-
ningssaker (forvaltningsloven, forkortet fvl.) § 2 forste ledd
bokstav a, jf. om begrepet enkeltvedtak bokstav b.
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selskap, kommer man utenfor virkeomradet for §§ 8
til 12. Det er mer uklart om de gjelder for statsforetak,
som er en organisasjonsform som bare star apen for
staten selv. Dersom statsforetak — spesielt Statskog SF
— faller utenfor, vil reglene miste mye av sin betydning
for forvaltning av fast eilendom. Regnes statsforetak
generelt med, ma prinsippene iakttas ogsa av Statkraft
SF og Statnett SF, som er de statlige hovedakterene i
produksjon og distribusjon av vannkraft. Den praktis-
ke betydning av dette blir begrenset som felge av
avveiningsregelen i § 14 forste ledd, men det er likevel
tvilsomt om loven kan forstds s& vidt. De beste
grunner taler vel for at de lovfestede prinsippene ikke
gjelder for statsforetak generelt, men for Statskog SF
s& langt foretaket forvalter fast eiendom.'”

Ogsa rettsvirkningen av prinsippene i §§ 8 til 12
fremgar av § 7. De har karakter av retningslinjer, jf. §
7 ferste punktum. Prinsippene determinerer altsa ikke
noe bestemt innhold i avgjerelsen, men utgjor hensyn
eller betraktningsmater som forvaltningen er pliktig
til & anvende. Det understrekes av at beslutningen
etter § 7 annet punktum skal vise hvordan prinsippene
er anvendt. Det innebeerer et seerskilt krav til begrun-
nelsen for avgjerelsen som kommer i tillegg til den

alminnelige regelen i fvl. § 25.

44 Miljekvalitetsnormer

Et neerliggende virkemiddel i en rasjonell forvaltning
for & ta vare pa miljeverdier er miljokvalitetsnormer,
som gir uttrykk enten for en bestemt miljostandard
(f.eks. forekomst av indikatorarter) eller for en viss
samlet pavirkning av miljeet fra flere kilder eller tiltak.
Bruk av miljgkvalitetsnormer har veert mest diskutert
i forurensningssektoren. I norsk rett har miljekvalitets-
normer spilt relativt liten rolle og i hovedsak hatt

betydning som retningslinjer for forvaltningens

1% Lignende avgrensningsspersmal oppstar bl.a. for Finn-
markseiendommen (jf. finnmarksloven 17. juni 2005 nr. 85)
og PETORO som forvalter av statens direkte gkonomiske
engasjement i petroleumsvirksomheten (jf. petroleumsloven
29. november 1996 nr. 72 kap. 11). For drift av kommunale
skoger som eies av en kommune direkte, er det pa den
annen side klart at prinsippene i §§ 8 til 12 gjelder.

skjennsuteving.

Med § 13 er det uttrykkelig lovgrunnlag for
miljekvalitetsnormer som virkemiddel til 4 ta vare pa
naturmangfoldet, men bare som retningslinjer. Blir en
slik miljekvalitetsnorm overtradt (eller det er fare for
det), har aktuelle forvaltningsorganer etter § 13 tredje
ledd en oppfordring (men ingen rettsplikt) til & samra
seg om en plan for hvordan miljekvalitetsnormen
likevel kan bli overholdt. Men f.eks. miljgvernorga-
nisasjoner har ikke noe rettskrav pa at dette skjer, og
loven gir ikke noen seerskilte hjemler for tiltak i en slik

106

plan.

4.5 Forholdet til andre samfunnsinteresser
Tiltak etter loven, f.eks. omradevern og prioritering
av arter, skal etter § 14 forste ledd avveies mot andre
viktige samfunnsinteresser. Regelen vil vel lettest fa
betydning for a ivareta hensyn til neeringsgrunnlaget
i lokalsamfunn og sterre utbyggingstiltak av sam-
funnsmessig interesse i f.eks. energi- og samferdels-
sektoren. Den krever ikke at slike samfunnsinteresser
skal gis noen seerlig vekt eller forrang, og skal bare
sikre at de blir tatt i betraktning nar tiltak for natur-
mangfoldet blir overveid. Bestemmelsen omfatter ikke
individuelle interesser knyttet til f.eks. enkelte
grunneiere, men det betyr ikke at slike interesser er
utenforliggende i de avveininger som gjores etter
loven.

Mens § 14 forste ledd bare er et krav til avvei-
ningsprosessen, har § 14 annet ledd en materiellrettslig
betydning ved 4 stille krav om at naturgrunnlaget for
samisk kultur gis “tilberlig vekt” dersom det er tale
om vedtak som bergrer samiske interesser direkte. Om
det er tilfellet, vil nok som utgangspunkt bero pa om
Sametinget er av den oppfatning. Utenfor slike tilfelle
gjelder ikke § 14 annet ledd, uten at det betyr at samis-

ke interesser er irrelevante i avveiningsprosessen.

1% Biomangfoldlovutvalget foreslo en mer vidtgdende
hjemmel, bade til a fastsette rettslig bindende miljekvalitets-
normer og til & omgjore tillatelser nar normen ble overtradt,
se NOU 2004:28 s. 201-02 og 585-86.

-43-



Nordisk miljorattslig tidskrift 2009
Nordic Environmental Law Journal

5 Artsforvaltning

5.1 Oversikt

Reglene om artsforvaltning i naturmangfoldloven kap.
IIT gjelder stort sett inngrep som retter seg direkte mot
organismene. Det er serlig uttak av og skade pa
organismer som reguleres, uansett formal. Uttak kan
ha forskjellige formal — hesting, avliving for a unnga
skade eller ulempe, innlemming i samlinger eller
innfanging for andre formal.'” Sikring av artenes leve-
omrdder kan skje etter kap. III for sakalte prioriterte
arter, men for gvrig er det andre regler som gir grunn-
laget: kap. V om omréadevern, kap. VI om utvalgte
naturtyper og annen lovgivning om bruk av naturen.'®
I'kap. IV har naturmangfoldloven regler for & beskytte
naturlig viltlevende bestander mot a bli utkonkurrert
av innferte arter.

Reglene i kap. III omfatter alle slags naturlig
viltlevende organismer, men omfanget av regulering-
en varierer for forskjellige klasser av organismer. For
marine organismer (unntatt anadrome laksefisk) blir
hesting og annen utnytting regulert av havressurslo-
va'” i stedet for kap. III (§§ 15, 20 og 21, alles fjerde
ledd),"’ men nml. §§ 1 og 4 til 13 vil gjelde nar
fullmaktene i havressurslova skal brukes.'"' Havres-
surslova ble forberedt parallelt med naturmang-

foldloven pa initiativ fra Fiskeridepartementet, som

17 Uttak — som er definert i § 3 bokstav o - er det overordne-
te begrep. Den underordnete terminologien varierer i stor
grad med formalet, fremgangsmaten ved uttak og hva slags
organisme det gjelder.

1% Nml. kap. Il har i tillegg en hjemmel for ferdselsregule-
ring i utmark (§ 22, som er hentet fra viltloven 29, mai 1981
nr. 38 § 8 — en bestemmelse som knapt har veert brukt). Av
annen lovgivning er plan- og bygningsloven 2008 seerlig
viktig.

' Lov 6. juni 2008 nr. 37 om forvaltning av viltlevande
marine ressursar (havressurslova).

" Derimot blir det trolig plass for naturmangfoldloven nar
det gjelder skade pa marine organismer eller uttak av dem
for andre formal enn utnytting (f.eks. avliving av skadegjo-
rende individer), siden havressurslova etter sin § 3 tar sikte
pa hesting og annen utnytting.
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nok ensket en egen lov til & regulere hestingen av fisk
og andre marine organismer i stedet for & la det ga inn

under naturmangfoldloven.

52 Dyr

For uttak av naturlig viltlevende dyr gjelder et
legalitetsprinsipp: Uttaket ma ha hjemmel i lov, jf. §
15 forste ledd. Det gjelder ogsa for en grunneier som
vil heste viltlevende ressurser pa sin eiendom. Det er
videre et overordnet forvaltningsprinsipp at unedig
skade og lidelse pa viltlevende dyr og deres reir, bo
eller hi skal unngas. Dette er i trdd med dyrevelferds-
loven.'”

Hjemmelskravet er nytt for innlandsfisk. Derfor ble
det gitt en egen forskrift om hesting av innlandsfisk
for naturmangfoldloven ble satt i kraft."”

Naturmangfoldloven trekker opp den generelle
rammen for hesting av vilt og lakse- og innlandsfisk,
som etter § 16 forste og annet ledd hjemles i bestem-
melser etter viltloven og lakse- og innlandsfiskloven."*
For det forste er det etter § 16 tredje ledd et minstekrav
at arten produserer et hestingsverdig overskudd.
Kravet om “best tilgjengelig dokumentasjon” for dette
ma ses pa bakgrunn av den generelle bestemmelsen
om kunnskapsgrunnlaget i § 8, men innebeerer ikke
noe generelt eller ubetinget krav om vitenskapelig
basert dokumentasjon. For det annet angir § 16 fjerde
ledd de sentrale momenter som det skal legges vekt
pa ved avgjerelsen om a apne for hesting: artens
funksjon i ekosystemet og virkningen som hesting kan
ha for annet biologisk mangfold, neerings- og
rekreasjonsmessig betydning, hestingstradisjon i

omrédet, og skade som arten gjor. Disse overveielsene

"2 Lov 19. juni 2009 nr. 97 om dyrevelferd § 3 annet punk-
tum. Loven trer i kraft 1. januar 2010.

' Se forskr. 26. juni 2009 nr. 851 om fiske etter innlandsfisk
mv. og fangst av edelkreps (innlandsfiskeforskriften).

" Lov 29. mai 1981 nr. 38 om viltet og lov 15. mai 1992 nr.
47 om laksefisk og innlandsfisk m.v. Som vilt regnes
naturlig viltlevende landpattedyr, fugler, krypdyr og
amfibier, jf. definisjonen i nml. § 3 bokstav p.
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vil ofte fore til differensierte regler for forskjellige
omrader, seerlig om hestingstiden.

Annet uttak enn hesting er det regler om i §§ 17 og
18. Adgangen til uttak etter § 17 felger direkte av
loven. Den omfatter skadehindring og nedverge,
dyrevelferd og smittevern. Avliving av dyrevern- eller
smittevernhensyn kan alltid foretas nér det skjer i med
hjemmel i dyrevelferdsloven eller matloven."” For &
hindre skade pa person eller eiendom er det en
alminnelig adgang til & avlive smagnagere, krypdyr
og lakse- og innlandsfisk. Er det annet vilt enn smaé-
gnagere og krypdyr som volder skade, kan avliving
bare skje i nedvergesituasjoner. Nodvergeregelen har
veert sterkt omdiskutert med sikte pa rovvilt, og
naturmangfoldloven videreforer viltlovens regel
uendret.'

Annet uttak ma etter § 18 bygge pa et forvalt-
ningsvedtak — forskrift eller enkeltvedtak. Denne
paragrafen gir en mer generell hjemmel for & tillate
uttak for & forebygge skade. Bortsett fra for fremmede
organismer er det likevel en forutsetning at formalet
ikke kan nas pa en annen tilfredsstillende mate, og at
uttak ikke truer bestandens overlevelse."” De fleste
uttaksformalene som § 18 nevner, gir ogsa grunnlag
for at naturforvaltningsmyndigheten av eget tiltak
iverksetter uttaket (§ 18 tredje ledd).

For virvellgse dyr (f.eks. insekter) gjelder en mye
videre adgang til avliving og uttak, jf. § 20.

5.3 Planter og sopp

For planter og sopp er hovedregelen motsatt av den
som gjelder for dyr. Etter § 15 annet ledd er utgangs-
punktet at uttak av planter og sopp er tillatt s& langt

det ikke truer overlevelsen av den aktuelle

' Se seerlig dyrevelferdsloven § 12 og matloven 19. desem-
ber 2003 nr. 124 § 23.

!¢ Rettspraksis etter den tidligere bestemmelsen i viltloven
§ 11, slik den led etter lovendring i 1993, har derfor fortsatt
interesse — se saerlig Rt. 1997 s. 1341 (hensehauk (Accipiter
gentilis)) og Rt. 2004 s. 1956 og 2005 s. 769 (bjern (Ursus arctos
arctos)). Om rovviltpolitikken se senest St.meld. nr. 15 (2003-
2004) Rovvilt i norsk natur jf. Innst. S. nr. 174 (2003-2004).

" Disse vilkrene skriver seg fra Bernkonvensjonen art. 9
nr. 1.

bestanden."® Skjer uttaket for & forebygge skade eller
fjerne fremmede organismer, er det likevel alltid lovlig
etter § 21 forste ledd. Ogsa her kan naturforvalt-
ningsmyndigheten selv foreta uttaket i kraft av loven
(§ 21 annet ledd).

Selv om hovedregelen er fri adgang til a heste
viltlevende planter og sopp, kan dette reguleres i
forskrift eller enkeltvedtak etter § 21 tredje ledd.
Denne bestemmelsen kan f.eks. brukes til & forby

plukking av multekart.""”

5.4 Skade som folge av lovlig virksomhet

En bivirkning av mange slags virksomhet er at den
skader viltlevende organismer, og naturmangfold-
loven skal ikke hindre en beerekraftig bruk. Det er
bakgrunnen for at forvaltningsprinsippene i § 15 forste
og annet ledd ikke hindrer lovlig ferdsel, landbruks-
virksomhet eller annen virksomhet som skjer i
samsvar med aktsomhetsplikten i § 6. Som oftest vil
dette ikke ha noen betydning for det biologiske
mangfoldet. En medvirkende arsak til det ligger i
aktsomhetskravet etter § 6, som kan gjore det nedven-
dig & gé frem slik at man unngdr skade pa naturmang-
foldet (jf. 4.2 foran). En bilferer kan derfor veere nedt
til & bremse for a unnga a kjere pa et pinnsvin (Erina-
ceus europaeus) som krysser veien. Skal en art sikres
storre beskyttelse mot lovlig virksomhet, ma det skje
ved vedtak om prioriterte arter eller omradevern,
eventuelt i noen grad gjennom reglene om utvalgte

naturtyper.

5.5 Prioriterte arter

Reglene om prioriterte arter kommer i stedet for
tidligere regler om artsfredning. De vil seerlig fa
betydning som et virkemiddel til & beskytte arter som
er klassifisert som truet pa Norsk Redliste 2006.
Oppforing pa redlisten har ikke i seg selv direkte

""® Denne reservasjonen kan gi en viss beskyttelse f.eks. for
de velkjente forekomstene av blaveis (Anemone hepatica) i
Kongeskogen pa Bygdey i Oslo.

' Forbudet mot plukking av multekart (umodne Rubus
chamaemorus) etter lov 6. mai 1970 nr. 5 ble opphevet ved
matloven.

45-



Nordisk miljorattslig tidskrift 2009
Nordic Environmental Law Journal

rettsvirkning, men kan gi grunnlag for vedtak om
prioritering av arten etter §§ 23 og 24.'*

En forskrift om & gjore en art prioritert treffes etter
§ 23 av Kongen i statsrad. Hovedkriteriene i forvalt-
ningsskjennet er om bestandssituasjonen er i strid med
forvaltningsmalet i § 5, om arten har en vesentlig andel
av utbredelsen (eller genetiske seertrekk) i Norge, og
om det er internasjonale forpliktelser knyttet til arten.
Redlisting vil i mange tilfelle medfere at naturforvalt-
ningsmyndighetene etter § 23 annet ledd far plikt til
a vurdere om arten ber prioriteres.

Hva prioriteringen betyr, beror pa forskriften
innenfor de rammer som § 24 setter. Forskriften kan
for det forste forby uttak eller skade som ellers ville
veere lovlig etter §§ 15 til 22 (jf. 5.2 til 5.4). For det
annet kan den gi beskyttelse for mindre okologiske
funksjonsomrader som arten trenger for a overleve
(f.eks. hiomrader eller rasteplasser). Men denne
beskyttelsen ma ikke pafere grunneieren et vesentlig
tap som folge av en vesentlig vanskeliggjoring av
igangveerende bruk av omradet. Skjer det, kan grunn-
eieren kreve unntak fra forskriften eller at det aktuelle
omrdadet i stedet blir vernet etter kap. V med tilhoren-
de rett til erstatning. For det tredje kan forskriften
innfore et skjerpet krav om konsekvensutredning ved
planlagte inngrep i funksjonsomrader. Forskriften kan
videre gi regler om skjotselstiltak (som ved omréde-
vern) for a sikre funksjonsomradets kvalitet, og det er

lagt opp til en tilskuddsordning for dette.!?!

5.6 Andre artsforvaltningstiltak

Naturmangfoldloven har ogsa enkelte andre virkemid-
ler som retter seg direkte mot artsforvaltningen.
Enkelte bestander av en art kan oppvise genetiske
seertrekk, og § 25 gir hjemmel for totalfredning og
andre tiltak for a beskytte dem. Handel med truete

12 Oppfering pa redlisten kan ogsé fa betydning f.eks. for
anvendelsen av den strafferettslige generalklausulen mot
miljgkriminalitet (straffeloven 22. mai 1902 nr. 10 § 152 b
annet ledd nr. 1, som vil bli avlest av straffeloven 20. mai
2005 nr. 28 § 240).

Lt prp. s. 157 sp. 1 og Innst. O. nr. 100 (2008-2009) s. 20 sp.
2.

arter — seerlig internasjonal handel — har lenge veert
ansett som en av de storste truslene mot visse arter,
og § 26 gir en hjemmel for vidtrekkende regler om
dette. Bestemmelsen tjener forst og fremst som
grunnlag for forskrifter som gjennomferer CITES-
konvensjonen.'” For arter som er direkte utrydding-
struet har naturforvaltningsmyndigheten etter § 27
ogsa plikt til & vurdere & iverksette bevaringstiltak
utenom leveomradet (bevaring ex situ, f.eks. i genban-
ker og botaniske hager). Denne bestemmelsen er en
umiddelbar gjennomfering av biomangfoldkonvensjo-

nen artikkel 9.

6 Fremmede organismer

Innforsel og utbredelse av fremmede organismer kan
veere en alvorlig trussel mot det eksisterende biologis-
ke mangfold. Nye organismer kan f.eks. overfore
sykdom til eksisterende arter eller utkonkurrere
dem.'” Reglene i kapittel IV retter seg mot innforsel
og utsetting av fremmede organismer. Organismer
kan innta nye leveomréader ogsa ved naturlig spred-
ning, men det faller utenfor reglene i kap. IV, som bare
retter seg mot menneskelig bistand — enten den skjer
bevisst eller ved at den fremmede organismen folger
med som “blindpassasjer”.

Om en organisme regnes som fremmed, har
betydning for om forvaltningsmalet i § 5 gjelder, og
om den kan fjernes og avlives etter reglene i §§ 18, 20
og 21. Dessuten gjelder ikke rammene i § 16 tredje og
fjerde ledd for hesting av dyr som regnes som frem-
mede organismer.

Etter definisjonen av “fremmed organisme” i § 3
bokstav e er det avgjorende at organismen ikke herer
til noen art eller bestand ”“som forekommer naturlig
pa stedet”. Denne ordlyden er vid nok til a omfatte

organismer som er kommet til Norge pa egen hand

' Den neermere gjennomfering av CITES-konvensjonen er
skjedd ved forskr. 15. november 2002 nr. 1276.

' Noen eksempler: Vasspest (Elodea canadensis), laksepara-
sitten Gyrodactylus salaris og iberiaskognegle (Arion lusitani-
cus). Se neermere NOU 2004:28 s. 112-20.
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(migrerende arter), f.eks. marhund (Nyctereutes
procyonides) og villsvin (Sus scrota). Det kan sperres om
den skal fortolkes innskrenkende sa den bare omfatter
organismer introdusert gjennom menneskelig akti-
vitet, men de beste grunner taler etter min mening for
a ta definisjonen pa ordet.

Forarbeidene er uklare pa dette punktet. I tilknyt-
ning til definisjonen i § 3 er det sagt at den bare dekker
organismer som er introdusert gjennom menneskelig
aktivitet (prp. s. 72 sp. 1). Samtidig synes det forutsatt
at hjemmelen for a tillate utrydding av fremmede
organismer (§ 18 forste ledd bokstav g) skal kunne
anvendes pa organismer som har spredt seg naturlig,
sé lenge de ikke kan sies a ha etablert seg (prp. s. 389
sp. 2), og det er i samsvar med forslaget i NOU
2004:28.

§ 28 lovfester en aktsomhetsplikt for den som star
for utsetting eller driver virksomhet som kan medfore
spredning av fremmede organismer. For den ansvarli-
ge for utsetting betyr dette en konkretisering og
skjerping av den alminnelige aktsomhetsplikten i § 6.
I tillegg har § 28 regler om varslings- og tiltaksplikt
ved skade pa biologisk mangfold som felge av
utsetting eller utslipp av fremmede organismer.

Innforsel av organismer trenger som hovedregel
tillatelse etter § 29. Det gjelder for alle slags organis-
mer, domestiserte som viltlevende, og uansett om de
regnes som fremmede eller ikke. Etter definisjonen i
§ 3 bokstav h foreligger innfersel forst nar organismen
kommer inn pa landterritoriet. Fra kravet om tillatelse
gjelder det unntak bl.a. for landlevende planter og
visse husdyr. Skjer innferselen med sikte pa utsetting
i miljeet, skal sgknaden ogsa klarlegge hvilke virk-
ninger som utsettingen kan ha. Blir det sa gitt tillatelse
til innferselen, kan utsetting skje uten noen ytterligere
tillatelse, jf. § 31 forste ledd bokstav a. Et minstekrav
for a kunne gi tillatelse er etter § 29 tredje ledd at
innferselen ikke vil ha vesentlige uheldige folger for
det biologiske mangfold.

Utsetting av fremmede organismer kan bare skje pa
grunnlag av §§ 30 og 31. Forutsatt at aktsomhets-
plikten etter § 28 blir respektert, gir § 31 uten videre

adgang bl.a. til a sette ut planter i hager, parkanlegg
og dyrkete omrader (men adgangen kan begrenses
ved forskrift). Norske treslag kan fritt settes ut. Natur-
mangfoldloven er altsd ikke til hinder for & plante
norsk gran i deler av landet hvor gran ikke fore-
kommer naturlig.'”* Utsetting av utenlandske treslag
ma derimot ha tillatelse etter § 30. Det samme gjelder
annen utsetting av fremmede organismer som ikke
kan skje med hjemmel i § 31. For vilt og akvatiske
organismer trengs det tillatelse sa sant organismen
ikke finnes naturlig i distriktet eller vassdraget. Det
betyr f.eks. at det kreves tillatelse til utsetting av
pungreke (Mysis relicta, jf. Rt. 1999 s. 1517 om erstat-
ning for utsetting i Selbusjeen). For a gi tillatelse ma
det — som etter § 29 — ikke veere grunn til a4 vente
vesentlige uheldige foelger for det biologiske mangfol-
det.

Reglene i kapittel IV om innfersel og utsetting av
fremmede organismer ma ses i sammenheng med
seerlovgivningen'” Der det kreves tillatelse til innfor-
sel eller utsetting etter flere lover som ivaretar hver
sine hensyn, legger § 32 opp til en samordnet saksbe-
handling.

7 Omradevern

7.1 Innledning. Forholdet til naturvernloven 1970
Reglene om omradevern i naturmangfoldloven kap.
V bygger videre pa naturvernloven 1970, med klar-
gjoringer av strukturell art og enkelte prinsipielle

endringer." Det er lovfestet generelle mal for omrade-

' Kommunen har en viss adgang til & hindre dette med
hjemmel i skogbrukslova 27. mai 2005 nr. 31 § 6 fjerde ledd,
som ma anvendes i lys av de alminnelige reglene i natur-
mangfoldloven kap. II.

1% Jf. f.eks. akvakulturloven 17. juni 2005 nr. 79 og ballas-
tvannforskriften med hjemmel i skipssikkerhetsloven 16.
februar 2007 nr. 9 (forskr. 7. juli 2009 nr. 992 om hindring av
spredning av fremmede organismer via ballastvann og
sedimenter fra skip).

20Omradevern etter naturvernloven 1970 (unntatt erstat-
ningsreglene) er inngaende behandlet i Inge Lorange
Backer: Naturvern og naturinngrep. Forvaltningsrettslige
styringsmidler (Oslo 1986) s. 72-259.
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vern i § 33, ikke minst av pedagogiske grunner, og de
enkelte vedtak om omradevern skal holdes opp mot
disse malene. Den enkelte verneforskrift skal angi
formalet mer konkret (§ 34 annet ledd). De generelle
malene for omradevern vil ogsa ha betydning for
beskyttelsestiltak som treffes etter annen lovgivning,
som havressurslova, skogbrukslova og markaloven'”
(§ 33 annet ledd).

For de enkelte vernekategoriene er vilkar og
rettsvirkninger presisert. Det gir et klarere skille
mellom vernekategoriene enn man kunne lese ut av
naturvernloven 1970. Omradevern etableres av
Kongen i statsrad ved forskrift (§ 34 forste ledd). For-
skriftskompetansen er avgrenset klarere nar det
gjelder badde minimumsvern og maksimumsvern, og
de rammer som loven gir om rettsvirkningene, kan
anvendes direkte. Av prinsipiell interesse er ogsa den
alminnelige regelen om at eksisterende beerekraftig
bruk som stetter opp om verneformalet, fortsatt er
tillatt (§ 34 femte ledd).

Vedtak om omradevern har som utgangspunkt bare
virkning innenfor de grenser som er fastsatt i verne-
forskriften. Iblant kan virksomhet utenfor — helst
noksa neer — et verneomrade innvirke pa verneverdie-
ne der. Det folger da av § 49 at det vil ha betydning for
aktsomhetskravet etter § 6. Dessuten bestemmer § 49
at dersom tiltaket trenger tillatelse etter annen lovgiv-
ning, skal det legges vekt pd verneverdiene ved
avgjorelsen av om & gi tillatelse og i tilfelle pa hvilke

vilkar.

7.2 Vernekategoriene

Etter naturmangfoldloven er det fem forskjellige
vernekategorier: nasjonalparker, landskapsvern-
omrader, naturreservater, biotopvernomrader og
marine verneomrader. Det innebeerer en viss sanering,
idet naturminner, vassdragsvernomrade og seerskilte
plante- og fuglefredningsomréder samt biotopvern

etter viltloven og lakse- og innlandsfiskloven er tatt ut.

' Lov 5. juni 2009 nr. 35 om naturomrader i Oslo og
neerliggende kommuner (markaloven), som har til formal a
sikre skogomradene med kulturlandskap omkring Oslo for
friluftsliv, naturopplevelse og idrett.

Eksisterende verneomrader blir likevel staende ved
lag inntil videre i medhold av § 77 ferste punktum.
Vern av vassdrag mot kraftutbygging skjer ved
stortingsvedtak, med neermere regler i vannressurslo-
ven §§ 32 til 35.'%

Vilkérene for a opprette nasjonalparker er lempet (§
35). Det stilles ikke lenger krav om urerthet, men
omradet ma veere uten “tyngre naturinngrep”. Viktigst
er at det ikke lenger stilles krav om statseiendom. En
nasjonalpark kan etter § 35 fullt ut legges pa arealer
som er i privat eller Finnmarkseiendommens eie."”
Skulle man finne at et tidligere vedtak om nasjonal-
park gikk lenger i & trekke inn privat grunn enn
naturvernloven 1970 ga adgang til, ma det antas at den
nye hjemmelen reparerer feilen.

Vernekategorien landskapsvernomride ble etter
naturvernloven brukt p4 mange mater." Slik vil det
nok fortsette etter § 36. Bestemmelsen gjor det klart at
pagdende virksomhet kan fortsette og utvikles videre
sa langt den ikke endrer landskapets serpreg eller
karakter vesentlig. Nye tiltak ma tilpasses landskapet.
I trad med prinsippet om samlet belastning i § 10 er
det lovfestet at det skal legges vekt pa den samlede
virkning av tiltakene i omradet. Verneforskriften kan
angi neermere hvilke krav som bl.a. stilles til land-
skapsmessig tilpassing i landskapsvernomradet.

Vilkarene for & opprette naturreservat er forenklet
og presisert i § 37. Naturreservat er den strengeste
vernekategorien etter norsk rett. Urerthet er riktig nok

tatt ut som et lovfestet kriterium for vern, men kan

1% Lov 24. november 2000 nr. 82 om vassdrag og grunnvann
(vannressursloven). Se videre rikspolitiske retningslinjer for
vernede vassdrag, fastsatt ved kgl. res. 10. november 1994
med hjemmel i plan- og bygningsloven 1985 § 17-1 (og
opprettholdt ved plan- og bygningsloven 2008 § 34-2 tredje
ledd). Et vassdrag eller deler av det kan ogsa innga i slike
verneomrader som nevnt nedenfor. Vernekategorien
vassdragsvernomrade, som ble innfert ved vannressurs-
loven, har ikke veert tatt i bruk. Om stortingsvedtakene om
vassdragsvern se seerlig Backer 1986 s. 275-97.

' Ved finnmarksloven 17. juni 2005 nr. 85 overtok rettssu-
bjektet Finnmarkseiendommen statens umatrikulerte grunn
i Finnmark, som omfattet mer enn 95 % av arealene i
Finnmark fylke. Loven er en oppfelging av Samerettsutval-
gets utredninger om retten til land og vann i Finnmark.

% Jf. Backer 1986 s. 149-50 og NOU 2004:28 s. 299-301.
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fortsatt ha betydning for skjennsutevingen ved
avgjorelsen om det skal opprettes reservat. Det frem-
gar na uttrykkelig at spesielle geologiske forekomster
kan vernes som naturreservat."”” Det er ogsa presisert
at reservatfredning kan brukes for omrader som ved
fri utvikling eller gjenopprettingstiltak kan ventes a fa
slike verneverdier som et naturreservat skal ha. Pa
rettsvirkningssiden er det gitt hjemmel for bestemmel-
ser om vern av kulturminner i naturreservatet.
Grensen mot biotopvernomrdder etter § 38 kan nok
fortsatt virke uklar, ettersom et omrade som “har
seerlig betydning for biologisk mangfold” kan vernes
som naturreservat, mens et omrade med ”serskilt
betydning som ekologisk funksjonsomrade for ...
bestemte arter” kan vernes som biotopvernomrade.

Marine verneomrdder etter § 39 er en nyskaping i
loven. Mens de ovrige vernekategoriene godt kan
omfatte store sjgpomrader sammen med et landareal,
skal varig vern av rene sjpomrader etter naturmang-
foldloven skje som marine verneomrader. Lovens
stedlige virkeomrdde gjor at marine verneomrader
bare kan opprettes innenfor 12-milsgrensen. Dersom
vernet bare skal gi regler om uteving av fiske, er det
reglene i havressurslova som mé brukes.'”” Et marint
verneomrade kan omfatte bade sjgbunn, vannseyle og
havoverflate, eller begrenses til noen av disse. Rett-
svirkningene ma naturligvis respektere folkerettens
grenser.

Alle slags verneomrader kan etter § 40 gis en
seerskilt internasjonal status i samsvar med en interna-
sjonal konvensjon om vern av natur- og kulturmilje.
Det vil veere mest aktuelt for omrader som er meldt
inn etter Ramsarkonvensjonen for vatmarker eller
verdensarvkonvensjonen. Folgen av en forskrift etter
§ 40 er at de folkerettslige virkninger som den interna-
sjonale status har, ogsa far virkning som nasjonal rett.

Det kan f.eks. medfere plikt til a finne et erstatnings-

! Naturreservater etter naturmangfoldloven vil derfor i
stor grad dekke vernekategorien geotopvernomrade etter
svalbardmiljeloven og naturminner etter naturvernloven
1970 (men eksisterende naturminner blir stiende ved lag, jf.
nml. § 77).

132 Se havressurslova § 19 om marine beskyttede omrader.

omréade eller gjennomfere en seerlig saksbehandling
dersom det skal tillates inngrep i verneverdiene i

omradet.”®

7.3 Saksbehandlingsregler og forelepig vern
Saksbehandlingsreglene for omradevern er som for
tilpasset plan- og bygningslovens system (na lov 27.
juni 2008 nr. 71). Reglene i §§ 41-43 og 46, jf. ogsa § 34
forste ledd, klargjor anvendelsen av forvaltningsloven
ved omradevern. § 46 statuerer i forste ledd naermere
krav til begrunnelsen for vedtak om omrédevern, og
annet ledd klargjer hvordan underretning og kunngj-
oring skal skje. Ved sterre verneomrader ma det
foretas en konsekvensutredning av virkningene for
neeringsliv og lokalsamfunn i medhold av reglene etter
plan- og bygningsloven 2008."*

For & hindre at verneverdier gér tapt under saksfor-
beredelsen, er det regler i §§ 44-45. Adgangen til &
vedta midlertidig vern etter § 45 gjelder na ikke bare
bestemte omrader, men kan ogsa anvendes generelt
pa en naturtype hvis den star i fare for a forsvinne.
Midlertidige tiltak etter §§ 44 og 45 er tidsbegrenset
til fire &r med mulighet for forlengelse i to &r.

Nar det er sgkt om tillatelse etter annen lovgivning
til et tiltak i det patenkte verneomradet, gir § 44 forste
ledd adgang til summarisk avslag pa seknaden nar
verneforslaget er kunngjort etter § 42. Bestemmelsen
er ny og vedtatt etter menster av vannressursloven §
22. Tillatelse kan bare gis dersom tiltaket ikke vil ha
nevneverdig betydning for verneforslaget, eller - av
Kongen - dersom vesentlige samfunnsinteresser star
pa spill. Det kan ikke gis offentlig tilskudd til tiltak i
et omrade der verneforslag er kunngjort. For tiltak
som kan utferes uten tillatelse, kan det fastsettes
meldeplikt, og den hering som ordineert ville veere
nedvendig fer meldeplikten ble fastsatt, kan foretas
i etterhdnd. Melding i samsvar med meldeplikten kan
sa om nedvendig gi grunnlag for a vedta midlertidig

vern etter § 45. Disse virkemidlene kan etter Kongens

¥ Se seerlig Ramsarkonvensjonen art. 4 nr. 2.

¥ Se forskr. 26. juni 2009 nr. 855 om konsekvensutredninger
§ 2 forste ledd bokstav h.
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bestemmelse ogsa anvendes for et verneforslag er
kunngjort dersom sentrale offentlige myndigheter har

satt i gang samlet planlegging for vern.

7.4 Skjetselstiltak og forvaltningsplaner
Naturvernloven 1970 hadde generelle hjemler for det
offentlige til & foreta skjotsel i verneomrader, men det
var ofte uklart hvor langt skjotselsadgangen strakte
seg." Dette har na § 47 annet ledd nzermere regler om.
Skjetselstiltak kan f.eks. ga ut pa a fjerne vegetasjon
eller fremmede treslag, enkel tilrettelegging for &
kanalisere ferdselen i verneomradet eller restaurering
etter naturinngrep. Oppsetting av rugeholker ma
komme i samme stilling. Men § 47 gir ikke adgang til
a foreta noen vesentlig endring i naturtilstanden
sammenlignet med tilstanden da vernearbeidet tok til,
eller skjotselstiltak som innebeerer hosting av natur-
ressurser (f.eks. beiting). Det samme gjelder f.eks. for
bygging av utsiktstarn i et fuglereservat. Hvis det er
behov for slike videregdende skjotselstiltak og grunn-
eieren ikke er villig til 4 innga avtale om det, er det na
apnet adgang til & foreta ekspropriasjon etter oreig-
ningsl. § 2 forste ledd nr. 55."*

Samtidig seker § 47 a legge til rette for samarbeid
mellom grunneieren og forvaltningsmyndigheten og
a styrke grunneierens stilling. Som hovedregel skal et
utkast til skjetselsplan bli lagt frem nar verneforskrif-
ten vedtas (§ 47 femte ledd og — mer ubetinget for
visse naturreservater - § 37 fjerde ledd). Det legges
opp til at forvaltningsmyndigheten fortrinnsvis skal
innga avtale med grunneieren om skjotselstiltak. En
slik avtale kan ogsa inngéds med et lokalt naturvernlag
eller andre interesserte. Ved skjotselstiltak pa privat
eiendom har grunneieren krav pa forhandsvarsel om
mulig. Uansett skal gkonomiske fordeler ved skjot-
selen (f.eks. felt trevirke) stilles til radighet for grunn-
eieren (eventuelt rettighetshaveren).

En forvaltningsplan er en plan for hvordan natur-

forvaltningsmyndigheten tenker a benytte den kom-

135 Jf. Backer 1986 s. 241-54.

% Lov 23. oktober 1959 nr. 3 om oreigning av fast eigedom.

petanse som verneforskriften gir. Det har betydning
bl.a. for vurderingen av aktuelle dispensasjonssaker,
noe som igjen kan ha betydning for erstatnings-
fastsettingen etter § 50. Det er nytt at et utkast til
forvaltningsplan skal legges frem samtidig med at en
verneforskrift for nasjonalpark eller landskapsvernom-
rade blir fastsatt, og at den i tilfelle skal omfatte utkast
til skjotselsplan. Er bruk av omradet en forutsetning
for at verneformalet skal bli ivaretatt, skal det ogsa
legges frem et utkast til skjotselsplan. Det vil veere
naturlig 4 sende grunneiere utkastene til forvaltnings-
plan og skjetselsplan samtidig med underretning om
vernevedtaket etter § 46 annet ledd.

7.5 Dispensasjon fra vernevedtak

Reglene i § 48 om dispensasjon betyr en innstramming
for 4 unnga uthuling av vernevedtaket. Men innstram-
mingen er ikke sa sterk som Biomangfoldlovutvalget
foreslo.

Dispensasjon forutsetter at minst ett av felgende tre
grunnvilkar er oppfylt: at det omspkte tiltaket ikke
strider mot vernevedtakets formal og heller ikke kan
pavirke verneverdiene nevneverdig, at sikkerhets-
hensyn gjor det nedvendig, eller at vesentlige sam-
funnsinteresser gjor det nedvendig. Hvorvidt tiltaket
er "nedvendig”, mé ses i lys av om et mindre inngri-
pende og bedre miljatilpasset tiltak kan veere tilstrek-
kelig.

Er et grunnvilkar oppfylt, beror det pa et forvalt-
ningsskjenn om dispensasjon ber gis. Her ma det ogsa
tas hensyn til eventuelle forutsetninger da verneforsk-
riften ble fastsatt, hvis ikke forholdene har endret seg
i tiden etterpa. Avveiningen ma ellers skje i lys av de
alminnelige prinsippene i §§ 8 til 12. For tiltak som
oppfyller det forstnevnte grunnvilkaret, kan seerlig
prinsippet om samlet belastning (§ 10) fa betydning,
iallfall hvis flere lignende dispensasjonsseknader kan
ventes. For avveiningen mellom verneverdiene og
andre vesentlige samfunnsinteresser har § 48 annet
ledd neermere retningslinjer og dessuten en hjemmel
for a palegge tiltakshaveren & bidra til etableringen av

et nytt verneomrade som kompensasjon.
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Det stilles sterre krav til begrunnelsen for dispensa-
sjonsvedtak enn forvaltningsloven setter: Den skal vise
hvordan forvaltningsmyndigheten har vurdert
tiltakets virkninger for verneverdiene, og hvilken vekt
som er lagt pa dette (§ 48 fjerde ledd annet punktum).

I mange tilfelle kan et tiltak trenge bade dispen-
sasjon fra verneforskriften og tillatelse etter annen
lovgivning. Velger tiltakshaveren a sende soknadene
parallelt, folger det av § 48 tredje ledd at seknaden om
dispensasjon fra verneforskriften normalt skal avgjores
forst. Hensikten med dette er 4 unnga at en tillatelse
etter annen lovgivning kommer til & virke som et press

for & dispensere fra verneforskriften.

8 Utvalgte naturtyper

Utvalgte naturtyper er et helt nytt virkemiddel i
naturmangfoldloven til 4 stanse tap av naturens mang-
fold. Det springer ut av anbefalinger etter Bernkon-
vensjonen og EUs fugledirektiv og habitatdirektiv
samt programmet Natura 2000, som skulle sikre et
nettverk av gkologiske funksjonsomrader for artene.
Det er samtidig et virkemiddel med sterre grad av
lokal forankring og pavirkning enn tradisjonelt omra-
devern, som blir forberedt og vedtatt i sentralforvalt-
ningen.

Det er Kongen i statsrad som etter § 52 fastsetter at
en bestemt naturtype skal veere utvalgt. Ved en natur-
type forstas etter definisjonen i § 3 bokstav j bl.a. en
ensartet type natur som omfatter alle levende organis-
mer og de miljefaktorene som virker der (f.eks. kalk-
furuskog, slattemark og brakkvannsdelta), og spesielle
typer naturforekomster (f.eks. dammer og aker-
holmer). Forskriften kan begrenses til & gjelde bare for
en del av landet (eventuelt territorialfarvannet) eller
bare for forekomster av naturtypen som har visse
kjennetegn. Naturforvaltningsmyndighetene har plikt
til & vurdere utvelging hvis det foreligger dokumenta-
sjon for at en naturtype har en tilstand eller utvikling
som strider mot forvaltningsmalet i § 4, typisk hvis
den star i fare for a forsvinne. Avgjorelsen beror pa et

forvaltningsskjenn, der loven ogsa angir tre andre

kriterier som har serlig vekt: hvilken betydning
naturtypen har for prioriterte arter, om den har en
vesentlig del av sin utbredelse i Norge, og om Norge
har noen internasjonale forpliktelser til & ta vare pa
den. Kriteriene er parallelle med dem som gjelder for
prioritering av arter etter § 23.

Utvalgte naturtyper blir altsa fastsatt pa nasjonalt
niva. I tillegg kan den enkelte kommune gi forskrift
om at rettsvirkningene for utvalgte naturtyper skal
gjelde for visse andre naturtyper i kommunen. Men
dette vil bare gjelde for myndighetsuteving og
eiendomsforvaltning som kommunens egne organer
star for, ikke for statlige eller fylkeskommunale
organer (§ 53 femte ledd).

Rettsvirkningene av at en naturtype er utvalgt,
felger av §§ 53 til 56. Utvelgingen medferer en skjerpet
aktsomhetsplikt etter § 6 og et seerskilt hensyns- og
utredningskrav ved offentlige beslutninger om inn-
grep og tilskudd, enten de innebeerer myndighets-
uteving eller forvaltning av offentlig eiendom (§ 53
forste og annet ledd). Den utgjor en bindende ret-
ningslinje for forvaltningens skjennsuteving etter
annen lovgivning. Blir det gitt tillatelse til inngrep i
forekomster av en utvalgt naturtype, ma den kunn-
gjores etter reglene i § 56, og ved klagebehandling skal
en overordnet miljgvernmyndighet alltid f& uttale seg
til klagen. Etter §§ 54 og 55 medferer utvelgingen
meldeplikt for skogbruks- og jordbrukstiltak som
berorer en forekomst (hvis ikke tiltaket inngar i en
miljoplan' som er godkjent av kommunen etter § 55
annet ledd).

En rettslig bindende arealplan for en forekomst,
vedtatt etter utvelgingen, gar etter § 53 fjerde ledd
foran og setter til side rettsvirkningene av utvelgingen
hvis gjennomfering av planen entydig utelukker at
forekomsten av naturtypen blir bevart. Av den grunn

vil utlegging til LNFR-omrade'® i kommuneplanens

¥ Miljoplanen utarbeides i samsvar med forskr. 15. januar
2003 nr. 54 om miljeplan, som er gitt med hjemmel i jordlo-
va 12. mai 1995 nr. 23 §§ 3 og 18.

% LNFR=Landbruks-, natur- og friluftsformal samt rein-
drift. jf. plan- og bygningsloven 2008 § 11-7 nr. 5.
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arealdel normalt ikke veere nok til a sette reglene i kap.
VI ut av spill. Langt pa vei er det opp til kommunen
selv & avgjere gjennom arealplanleggingen hvilke fore-
komster av den utvalgte naturtypen i kommunen som
skal ha den beskyttelse som §§ 53 til 56 gir. Men
hensyns- og utredningskravet vil gjelde nar kommu-

nen forbereder planen.

9  Erstatning til grunneiere og rettighets-
havere

Som hovedregel kan miljereguleringer og andre
reguleringer av radigheten over fast eiendom skje
erstatningsfritt."” Det er ikke grunnlag for noen analo-
gisk anvendelse av Grunnloven § 105 om retten til
erstatning ved ekspropriasjon.

Seerskilte bestemmelser kan imidlertid medfere
erstatningsplikt for det offentlige. Naturvernloven
1970 fikk i 1985 regler om erstatning for fredning som
naturreservat, biotopfredning og naturminne, i
hovedsak som ved ekspropriasjon.'* Etter natur-
mangfoldloven § 19 skal staten erstatte de tap som
skyldes rovviltskader pd husdyr og tamrein. Denne
erstatningsordningen er neermere regulert i forskrift,"'
og ble ikke vurdert under arbeidet med naturmang-
foldloven.

Naturmangfoldloven betyr en vesentlig omlegging
av erstatningsreglene ved omradevern. Biomang-
foldlovutvalget la til grunn at ca. 30 % av statens
samlete utgifter til erstatningsordningen ble brukt til
advokathonorarer og andre transaksjonskostnader."
Et siktemal med reformen var a sikre at dette belopet

i stedet mest mulig kommer grunneiere og rettighets-

' Se senest Rt. 2005 s. 469. Rettsstillingen er behandlet
neermere av bl.a. Frode Innjord: Erstatning for rddighetsre-
guleringer etter naturvernloven, inntatt i NOU 2004:28
vedlegg 6 (s. 718-45).

" Naturvernloven 1970 § 20, behandlet bl.a. av Innjord
op.cit. og Bugge 2009 s. 176-77 (1. utg. 2006 s. 156-58).

1 Se na forskr. 2. juli 1999 nr. 720 (husdyr) og 4. mai 2001
nr. 468 (tamrein).

2 Se NOU 2004:28 s. 405-06.

havere til gode. For a oppna dette er bade de materiel-
le reglene om erstatning og fremgangsmaten ved
fastsettingen lagt om. Det setter nok radighetsregule-
ringer ved omradevern i en seerstilling, og det er klart
forutsatt i forarbeidene at reglene i naturmangfoldlo-
ven ikke kan overferes til eller pa annen mate utvide
erstatningsplikten ved andre radighetsreguleringer.'*

Etter § 50 gjelder erstatningsplikten ved omréade-
vern uavhengig av vernekategori (men ikke for
midlertidig vern). Det tar brodden av den kritikk som
ble reist mot at enkelte landskapsvernomrader hadde
vernebestemmelser som neermest 1a pa reservatniva,
uten at det ga rett til erstatning som for et natur-
reservat. Pa den annen side begrenser § 50 hva det gis
erstatning for, sammenlignet med naturvernlovens
regler for reservaterstatning. Etter § 50 forste ledd gis
erstatning bare for gkonomisk tap som skyldes at
vernevedtaket medferer en vanskeliggjoring av
igangveerende bruk. Ikke enhver ulempe kan imidler-
tid betegnes som en vanskeliggjoring, noe ogsa det
generelle aktsomhetskravet i § 6 indikerer. Siden
erstatningsplikten na er knyttet til virkninger for
igangveerende bruk, bortfaller de prosessdrivende
paregnelighetsvurderinger etter tidligere regler. Men
uttrykket “igangveerende bruk” gir nok opphav til tvil
pa enkelte andre punkter. Det er noe mer romslig enn
den ”pagaende” bruk som etter § 36 alltid kan fortsette
i landskapsvernomrader. I proposisjonen gis det
uttrykk for at skogbruk alltid ma anses som igang-
vaerende bruk der skogen gir grunnlag for det."* For
ovrig ma det bero bl.a. pa tid, sted og intensitet om en

bruk kan regnes som “igangverende”,'*

og det kan
lett oppsta bevisspersmal om hvilken aktivitet som
faktisk har funnet sted. Trenger bruken tillatelse fra
offentlig myndighet (f.eks. byggetillatelse), gis det

erstatning bare hvis tillatelsen forela for verneforslaget

3 Se prp. s. 427. Kritisk til omleggingen er Hans Chr.
Bugge: Erstatning for radighetsinnskrenkninger. Star vi ved
et “paradigmeskifte”? Lov og Rett 2009 s. 257-58.

" Prp. s. 427-28.

5 For petroleumsvirksomhet, bergverk og mineralutvin-
ning har § 50 tredje ledd en egen hjemmel for forskrift om
hva som skal regnes som igangveerende bruk.
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ble kunngjort etter § 42. Nar det foreligger erstatnings-
plikt, skal utmalingen skje etter vederlagslovens regler
for ekspropriasjon.'*

Fremgangsmaten ved fastsetting av erstatning er
regulert i § 51. Staten skal senest ett ar etter verneved-
taket gi tilbud om erstatning til grunneiere og rettig-
hetshavere som har krevd det innen fire maneder etter
vernevedtaket. De har seks maneder pé seg til &
akseptere tilbudet eller kreve rettslig skjonn. At
forvaltningsplanen skal foreligge sammen med
vernevedtaket, vil gi et bedre grunnlag for a vurdere
erstatningsspersmalet. Mener staten at det ikke fore-
ligger erstatningsplikt, kan tilbudet g& ut pa null
kroner."”

Skjennsbegjeringen tas ut av staten, og skjennet
holdes etter skjennslovens alminnelige regler.'*® For
underskjonnet ved tingretten er hovedregelen at staten
dekker grunneierens nedvendige kostnader, jf.
skjpnnsloven § 42. Begjeerer staten overskjenn, ma den
alltid dekke grunneierens nedvendige kostnader. Er
overskjonnet begjeert av grunneieren, bestemmer § 51
tredje ledd — for & motvirke unedige overskjenns-
begjeeringer — at sakskostnadene avgjores etter de
alminnelige regler i tvisteloven 17. juni 2005 nr. 90 kap.
20.

For utvalgte naturtyper etter nml. kap. VI er det
ingen lovfestede erstatningsregler. Erstatningsspor-
smalet ma da avgjeres ut fra de ulovfestede regler om
erstatning for radighetsreguleringer. I praksis vil det
si at det her ikke foreligger noen erstatningsplikt.

Heller ikke for ekologiske funksjonsomrader for
prioriterte arter (§ 24 forste ledd bokstav b) er det
lovfestet noen erstatningsplikt. Men blir igangveerende
bruk vesentlig vanskeliggjort og det oppstar et
vesentlig tap, kan grunneieren kreve omradevern i

stedet (hvis ikke det gjores unntak som tillater bru-

1% Se lov 6. april 1984 nr. 17 om vederlag ved oreigning av
fast eigedom.

7 Sml. som eksempel fra tidligere rettspraksis Rt. 1989 s.
245 (holmer og skjeer pa Serlandskysten fredet som sjefugl-
reservat).

" Lov 1. juni 1917 nr. 1 om skjenn og ekspropriasjonssaker.

ken). Omradevernet vil sa gi rett til erstatning etter §
50. I realiteten foreligger det altsa en erstatningsplikt
for slike gkologiske funksjonsomrader, men med en

hoyere terskel enn for omradevern etter kap. V.

10 Tilgang til genetisk materiale

Reglene om tilgang til genetisk materiale i kap. VII
omhandler uttak (bioprospektering) og utnytting (§
58), offentlige samlinger av genetisk materiale (§ 59)
og genetisk materiale innhentet fra andre land (§§ 60
og 61). De henger noye sammen med biomangfold-
konvensjonen og dens mal om en rettferdig ressurs-
fordeling mellom statene, seerlig i forholdet mellom
utviklingsland og industrialiserte land og overfor
urfolk og lokalsamfunn. Bestemmelsene kan dermed
ogsa tilgodese samiske interesser.

Kapittel VII &pner med en prinsipperklering om
forvaltning av genetisk materiale i § 57. Den rettslige
betydningen kan veere usikker. Prinsipperkleringen
inneholder retningslinjer for utnytting av genetisk
materiale og fastslar at genetisk materiale i naturen er
en felles ressurs som forvaltes av staten. Men det er
ikke til hinder for at en grunneier utnytter genetisk
materiale i naturressurser som vedkommende har
eiendomsretten til, og det samme gjelder for den som
kan heste av naturen i kraft av en begrenset rett eller
allemannsrett.

Biomangfoldlovutvalget ansad det urealistisk a
innfere en kontroll med uttak av naturressurser og
genetisk materiale. Historien om hvordan jordprever
fra Hardangervidda ga grunnlag for & utvikle et
avgjorende medikament for transplantasjonskirurgien

er illustrerende'

— hvordan skulle man i praksis
hindre en turist ansatt i et legemiddelfirma i a ta med
seg noen slike prover? Den videre lovbehandling forte
til et annet standpunkt. Etter § 58 kan Kongen fastsette
i forskrift at det trengs tillatelse til & ta ut biologisk

materiale med sikte pa & utnytte det genetiske materia-

* Se f.eks. NOU 2004:28 s. 496 og Hanne Svarstad and
Shivcharn S. Dhillion (eds.): Responding to bioprospecting
(Oslo 2000) s. 9.
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let (bioprospektering), og likeledes at det kreves
tillatelse til & utnytte genetisk materiale. En slik
tillatelse kan likevel ikke kreves for uttak til naturhis-
toriske museer og andre offentlige samlinger eller for
uttak til bruk og videreforedling i jord- og skogbruk.
Blir det gitt tillatelse, har den ikke noen ekspropria-
sjonsvirkning — en grunneier har fortsatt i behold sin
enerett til de naturressurser som maétte inneholde det
aktuelle genetiske materialet. Prosedyren med
tillatelse vil serlig ha til formal a sette krav om
fordeling av overskuddet fra utnyttingen av det
genetiske materialet.

Bestemmelsen om offentlige samlinger av genetisk
materiale (§ 59) skal serlig sikre at den som far
genetisk materiale fra en slik samling, ikke krever
noen enerett som begrenser andres bruk av materialet.
Denne regelen er med pa a realisere prinsipper-
kleeringen om genetisk materiale fra naturen som en
felles ressurs.

Nar genetisk materiale fra utlandet blir innfort eller
utnyttet i Norge, skal det etter § 60 skje i samsvar med
de vilkdr som opprinnelsesstaten eller leverander-
staten har satt. Det skal ogsa folge med opplysninger
om hvilken stat som er leveranderland eller opprinnel-
sesland og at det foreligger nedvendig samtykke
derfra til uttaket. Lignende opplysningskrav er innfert
for patentsgknader for oppfinnelser som gjelder eller

anvender biologisk materiale.'

11 Administrative bestemmelser, hand-

heving og sanksjoner

Reglene om kontroll, hdndheving og sanksjoner i kap.
VIII og IX bygger mye pa annen miljgvernlovgivning,
seerlig forurensningsloven, vannressursloven og sval-
bardmiljeloven. Det innebzerer i seg selv en vesentlig
modernisering sammenlignet med naturvernloven
1970.

En nyhet er miljovedtaksregisteret etter § 68. Det

% Se patentloven 15. desember 1969 nr. 7 § 8 b etter en-
dringsloven 19. desember 2003 nr. 127.

skal omfatte vernevedtak etter loven og dispen-
sasjoner fra dem, bade omradevern og prioriterte
arter, og dessuten tillatelser som blir gitt til tiltak i
forekomster av utvalgte naturtyper. Et slikt allment
tilgjengelig miljovedtaksregister vil gjere det mulig for
miljeinteresserte og andre a folge med i forvalt-
ningspraksis og gi bedre grunnlag for kontroll med
om den blir respektert og bidrar til & oppfylle de
forskjellige forvaltningsmalene. Den forskriften som
skal gis om miljgvedtaksregisteret, kan utvide registe-
ret til & omfatte vedtak etter andre miljgvernlover.

Skal naturmangfoldet sikres, ma rettsstillingen
kunne justeres med den faktiske utvikling. Etter
menster av forurl. § 18 apner § 67 derfor en ganske vid
adgang til & endre og eventuelt tilbakekalle dispens-
asjoner og andre tillatelser. Har en lovlig virksomhet
vesentlige uforutsette konsekvenser for naturmang-
foldet, inntrer det etter § 70 en plikt til a treffe “rimeli-
ge” tiltak uavhengig av palegg fra myndighetene.
Forholdet mellom denne regelen og omgjeringsbes-
temmelsen i § 67 er ikke helt klart. Er loven (eller
vedtak truffet i medhold av den) overtradt, kan det gis
pélegg om retting eller avbotende tiltak i medhold av
§ 69. Alt etter overtredelsens karakter kan det bli tale
om hoyst forskjellige tiltak, medregnet planering og
utfylling, nyplanting og avliving av fremmede
organismer.

Forvaltningen kan selv sgrge for fullbyrding av
lovens regler og vedtak med hjemmel i den ved
direkte gjennomfering etter §§ 71 og 72 eller tvangs-
mulkt etter § 73. Det er en nyskaping at tvangsmulkt
mot et konsernselskap ogsa kan inndrives hos morsel-
skapet. - Alternativt kan fullbyrding skje pa grunnlag
av tvangsfullbyrdelsesloven etter vanlig soksmal og
dom.

Sanksjonene etter naturmangfoldloven er milje-
erstatning og straff. Loven har ingen bestemmelse om
overtredelsesgebyr i stedet for straff. Det vil eventuelt
bli vurdert pa grunnlag av oppfelgingen av Sank-
sjonsutvalgets utredning om forvaltningssanksjoner
(NOU 2003:15), men det kan nok hevdes at over-
tredelsesgebyr har liten funksjon ved siden av reglene
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om miljgerstatning.

Miljeerstatningen (§ 74) er innfort etter menster av
svalbardmiljeloven. Erstatningsbeleapet gar imidlertid
inn i statskassen i stedet for i et seerskilt fond til bruk
for naturforvaltningsformal, og det kan nok pavirke

erstatningsordningens legitimitet.'

Erstatningsbelo-
pet for en overtredelse fastsettes i forste hand ved
forvaltningsvedtak pa grunnlag av samtlige om-
stendigheter i saken, men bade spersmalet om det
overhodet skal palegges erstatning og erstatnings-
belopets storrelse kan preves fullt ut av domstolene.
Miljeverdienes betydning og miljeskadens omfang og
varighet vil std sentralt i vurderingen, og likeledes om
overtrederen er mott med andre reaksjoner. Bruk av
miljeerstatning vil veere seerlig aktuelt dersom overtre-
delsen ellers ikke ville mote noen reaksjon. Det er ikke
noe vilkar at overtrederen har utvist subjektiv skyld,
men det kan ha betydning for bade erstatningsplikten
og erstatningens storrelse. Er overtredelsen skjedd pa
vegne av en juridisk person, méa denne kunne palegges
miljoerstatning etter menster av det erstatningsrettsli-
ge arbeidsgiveransvaret. Det kan gis forskrift om
standardsatser for visse overtredelser.

Straffansvaret etter § 75 er knyttet til overtredelse
av angitte bestemmelser. Det er i trdd med retnings-
linjene utformet i samband med straffeloven 2005. Den
ordinzre strafferammen er bot eller fengsel inntil ett
ar, og den ovre strafferammen er skjerpet til fengsel
i tre ar ved grov overtredelse. Skyldkravet er forsett
eller vanlig uaktsomhet. De mest alvorlige overtre-
delsene kan straffes som alvorlig miljekriminalitet
etter straffeloven 1902 § 152 b, som vil avlest av
straffeloven 2005 § 240.

12 Avslutning

Klima og biologisk mangfold stér fra norsk synspunkt

"1 Etter svalbardmiljeloven § 95 gar miljoerstatninger inn i
Svalbards miljevernfond, som etter § 98 bare kan brukes til
visse tiltak for & beskytte miljget pa Svalbard. En slik
ordning betyr en gremerking av midler, noe Finansdeparte-
mentet har prinsipielle motforestillinger mot.

som de aller storste miljoutfordringene i dagens
samfunn. Naturmangfoldloven vil i tiden fremover
veere det rettslige hovedgrunnlaget for a ta vare pa
biologisk mangfold i Norge. Den er kommet for sent
til & bety noe for & nd malet om & stanse tap av
biologisk mangfold innen 2010, men det vil likevel
veere naturlig a male lovens virkninger i forhold til
malet om & stanse nedgangen i biologisk mangfold.
Lovens virkninger vil bero pa i hvilken grad og pa
hvilken mate fullmaktene i loven blir brukt. Nar det
gjelder bevaring av biologisk mangfold, er det seerlig
grunn til & felge bruken av de nye reglene om priori-
terte arter og utvalgte naturtyper (avsnitt 5.5 og 8
foran). Pa den annen side kan bestandsutviklingen bli
pavirket av faktorer utenfor norsk jurisdiksjon, som
prinsipielt ligger utenfor hva naturmangfoldloven kan
pavirke, f.eks. for trekkende arter. Hvis manglende
maloppnaelse skyldes forhold utenfor Norges grenser,
kan det sperres om naturmangfoldloven likevel virker
positivt ved & tjene som menster for tilsvarende
virkemidler i andre lands rett. I dette perspektivet kan
det sperres om naturmangfoldloven betyr et reelt
bidrag til & konkretisere og operasjonalisere de mal og
forpliktelser som felger av biomangfoldkonvensjonen.
Diskusjonen om lovens virkeomréade til havs
(avsnitt 3.2 foran) gir grunn til & felge hvilke utred-
ninger og vurderinger som i de kommende ar blir
foretatt om en utvidelse av lovens virkefelt. Forvalt-
ningsmalene etter naturmangfoldloven (avsnitt 4.1 og
3.2 foran) gjelder ogsa for marine organismer, men de
konkrete virkemidlene gjelder ikke utenfor tolv-
milsgrensen. Det er derfor en seerlig grunn til a folge
utviklingen i det marine biologiske mangfold for
eventuelt & vurdere om den gir grunn til a ta i bruk
naturmangfoldlovens virkemidler og helt eller delvis
la miljovernmyndighetene fa det administrative an-
svar for dette i stedet for fiskerimyndighetene.
Dette reiser ogsa et generelt spersmal om lovens
betydning som tverrgdende lov: I hvilken grad, og
hvordan, vil de lovfestede miljerettslige prinsippene
(avsnitt 4.3 foran) pavirke forstaelsen og anvendelsen

av annen lovgivning? Det kan ogsa gi grunnlag for
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mer generelle rettsvitenskapelige analyser av forholdet
mellom lex generalis og lex specialis.

Nar ordningen med miljevedtaksregister (avsnitt
11 foran) blir satt i verk, vil det gi en enklere tilgang
til viktige deler av forvaltningspraksis etter natur-
mangfoldloven. Miljerettsvitenskapen kan da fa et
grunnlag som nermer seg situasjonen i Sverige og
Danmark, for & studere norsk praksis og klarlegge om
forvaltningspraksis utvikler seg i trdd med lovens
formal.

Naturmangfoldloven trekker opp flere nye linjer for
samspillet mellom miljghensyn og grunneierinteresser.
Det reiser rettsdogmatiske spgrsmal om tolking av
reglene (f.eks. den generelle aktsomhetsplikten, jf.
avsnitt 4.2 foran, og vilkdrene for erstatning for
omrdadevern, jf. avsnitt 9 foran) og mer samfunns-

faglige spersmal om betydningen for konfliktnivaet

mellom grunneiere og miljeverninteresser. En konkret
problemstilling med stotte i lovens forarbeider er om
de samlede statlige utbetalinger i samband med
erstatning for omradevern vil veere uendret samtidig
som en storre andel av utbetalingene tilfaller grunnei-
erne (jf. avsnitt 9 foran). Nar loven gar lenger i a tillate
beerekraftig bruk i verneomrader enn tidligere praksis,
reiser det pd sin side spersmal om det faktisk skjer
uten skade pa de aktuelle miljoverdiene.

Den nye naturmangfoldloven skal gjore at natur-
mangfoldet i Norge blir tatt bedre vare pa og gi bred
aksept blant folk for at dette er viktig. S& generelle mal
ma gjerne presiseres og konkretiseres for a veere forsk-
bare. Det er uansett et tema for fremtidig miljeretts-
forskning & bidra med kunnskap til at malene kan nas

og klarlegge i hvilken grad de faktisk blir nadd.
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A Legal Method and Tools for Evaluating the Effectiveness
of Regulation: Safeguarding Forest Biodiversity in Finland

Kai T. Kokko

Abstract’

This article proposes improvements in the legal meth-
od and in particular the tools for evaluating the effect-
iveness of regulation. Finnish forest legislation is used
as an example of how to identify the shortcomings in
regulation on safeguarding biodiversity. The evalua-
tion draws on concepts such as lex imperfecta and
deficient and incoherent regulation to describe
potential shortcomings. The gaps may induce imple-
mentation deficits, and thus decrease the effectiveness
of regulation. Three categories of private forest
landowners have been distinguished to illustrate that
full voluntarism in policy instruments may lead to
very different compliance results depending on
landowners’ attitudes. The evaluation tools presented,
as well as the results of the evaluation itself, are
considered in light of regulatory theory. The tools and
conclusions elaborated may be used to aid in the

evaluation of regulation in other countries.

Regulation, legal method, methodological tools, forest
management, biodiversity, effectiveness, compliance.
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1 Introduction

In recent years, the evaluation of regulation and, in
particular, of its effectiveness has become not only a
political trend but also a fairly widespread practice.
In this article, I put forward what I consider an im-
proved legal method and tools for evaluating that
effectiveness. While the need for improvement was
originally identified in previous studies of environ-
mental law in Finland, the method and conclusions
suggested can aid in evaluating regulation in other
countries as well. Safeguarding forest biodiversity is
one example -- a case study -- of how the method and
tools may be successfully applied.

‘Effectiveness’ is understood as the extent to which
the policy goals (regulatory objectives) associated with
a body of legislation are achieved.' For instance, the
purpose of the Finnish Forest Act (FOA
12.12.1996/1093), as set out in section 1, is to promote

! See e.g. M Hildén, ] Lepola, P Mickwitz, A Mulders, M
Palosaari, ] Simild, S Sjoblom and E Vedung, Evaluation of
environmental policy instruments — a case study of the Finnish
pulp & paper and chemical industries, Monographs of the
Boreal Environmental Research, 21 (Finnish Environment
Institute), 2002.
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economically, ecologically and socially sustainable
management and utilisation of forests in order for
forests to produce good output in a sustainable way
while maintaining their biological diversity.” Thus,
the first purpose (regulatory objective) is the sustain-
able use of forests; the second is maintaining
biodiversity. In principle, the purpose of the FOA is
to safeguard biodiversity from two different direc-
tions: on the one hand, it regulates actions, or forestry
measures; on the other, it directly protects key forest
habitats.

Forestry measures can affect biodiversity in two
ways. Firstly, a measure may directly destroy a site
with significant nature conservation values. For
example, the immediate surroundings of springs,
brooks and rivulets — all protected directly under
section 10(2) of the FOA — may easily be cut down by
accident during the wintertime. This kind of impact
can be called a direct effect. Secondly, a forestry
measure — or a combination of measures — may change
the structural features of a forest, which in turn affects
biodiversity. The harmful effects on biodiversity may
appear in species, genes or ecosystems. This kind of
effect is referred to hereinafter as a structural effect. The
management of structural effects requires legal
mechanisms that help to control 1) the fragmentation
of forests, 2) changes in tree species, 3) changes in the
age structure of forests, 4) decayed wood and 5)
logging waste.’

Policy goals are often phrased in such general terms
in the legislation that measuring their implementation

is difficult, if not impossible.4 What is more, the

2 See http://www finlex.fi/fi/laki/kaannokset/1996/en1996
1093.pdf.

* O Honnay, K Verheyen, B Bossuyt and M Hermy (eds.)
Forest biodiversity, What history can teach us about present and
future forest biodiversity (CABI Publishing), 2004, 21. M
Hildén, A Auvinen and E Primmer (eds.), Suomen biodiversi-
teettiohjelman arviointi, Suomen ympaéristd 770 (Finnish
Environment Institute), 2005, 172.

* J Tala, Lakien vaikutukset, Lakiuudistuksen tavoitteet ja
niiden toteutuminen lainsaadantoteoreettisessa tarkastelus-
sa (Oikeuspoliittinen tutkimuslaitos 177), 2001. N Gunning-
ham and P Grabosky, Smart regulation (Oxford University
Press), 2004, 25.

legislation may contain several divergent regulatory
objectives. In this vein, Hutter has noted that there
appears to be a different set of regulatory objectives
when a law is used to regulate rather than prohibit
behaviour.? For instance, sustainability in the FOA
encompasses ecological concerns, but with economic
and social aspects of sustainability also taken into
consideration, the goal of safeguarding biodiversity
in the Act is no longer so clear.’ In Finland tim-
ber/wood production is still the primary purpose of
economic forests. According to the preparatory work
on the FOA, profitable forestry requires that private
landowners’ obligations with regard to biodiversity
protection remain reasonable and that society fund the
protection within the limits of forest legislation and
provide guidance for protection.” Economically
sustainable use is thus the strongest policy goal in the
management of private forests.

The National Forest Programme (NFP) could clarify
the purpose of the FOA to maintain biodiversity, yet
it states that “the underlying principle is that man-
ufacturing and service production based on forests
and wood can be increased while maintaining the
social acceptability, economic viability and ecological,
social and cultural sustainability of the value chains
of production from the forest to the market”. Although
it adds that “economically, socially and ecologically
sustainable solutions will be used in forest manage-
ment, following the internationally accepted ecosys-
tem approach, to protect natural functions valuable to

humanity and nature alike”,® a clear imbalance can be

> B M Hutter, Regulation and Risk, Occupational health and
safety on the railways (Oxford University Press), 2007, 17.

¢ See more about sustainable development e.g. ] C Dern-
bach, Targets, timetables and effective implementing mechanisms:
necessary building blocks for sustainable development, William
and Mary Environmental Law and Policy Review, vol.
27:79, 2002, 87-89.

7 See Government proposal 63/1996, grounds for section 1
and general grounds for purpose of the FA.

8 Government Resolution, Finland’s National Forest Program-
me 2015, on 28 February 2008, 11. The ecosystem approach
is a strategy for the integrated management of land, water
and living resources that promotes conservation and

-58-



Kai T. Kokko: A Legal Method and Tools for Evaluating the Effectiveness of Regulation:
Safeguarding Forest Biodiversity in Finland

seen between the different goals of forest manage-
ment. This discrepancy seems anyhow to be an
expression about the breaking consensus in Finnish
forestry policy’. So far international and EU forest
strategies do not bring any clarity how to balance
these particular issues in the national forest man-
agement.10 However, a discussion of international
policy falls outside the scope of this article. Moreover,
both strategies are soft law instruments and the EU
does not have competence in forestry policy'. Thus,
the case study concentrates on Finnish forestry policy
and forest legislation in particular.

Finnish national forestry policy thus includes
divergent objectives without agreement on substantive
environmental goals. Dernbach says that after agree-
ment on the goals is reached, it will become reason-
ably clear that the cheapest, most effective instruments
will be more than adequate, regardless of what they

are.”” But what are the most effective instruments?

sustainable use in an equitable way; its legal roots lie in the
Convention on Biological Diversity (the CBD). See e.g. R B
Keiter, Biodiversity conservation and intermixed ownership
problem: from nature reserves to collaborative processes, Idaho
Law Review vol. 38, 2002, 317-323 and C Manson, Natural
communities conservation planning: California’s new
ecosystem approach to biodiversity, Environmental Law
vol. 24:603, 1994.

° ] Donner-Amnell, T Rytteri, Metsisektorin hyviksyttivyys
murroksessa?Milla oikeudella? Luonnonvarojen hallinnan
legitimiteetti, T Maétta and P Rannikko (Ed.), 2009, manusc-
ript.

' The Forest Principles of the United Nations Conference on
Environment and Development at Rio de Janeiro from 3 to
14 June 1992 and Council Resolution of 15 December 1998
on a Forestry Strategy for the European Union (O] C56,
26.2.1999), 1.

"' E Kasimbazi, An international legal framework for forest
management and sustainable development, Annual survey of
international and comparative law, vol. 2:1, 1995, 97. S
Loytomaki, Forests and the EU — Perspectives for the Internatio-
nal Governance of Natural Resources and the Conservation of
Biodiversity, (The Finnish Forest Research Institute, research
papers 914), 2004, 13-15. Ministry of Agriculture and
Forestry, EU:n metsdasiat - Suomen kannat, (Publications 8),
2004, 33 and K Kokko, R Toivonen, P Pelkonen, M Maki-
Hakola, P Letto-Vanamo, R Enroth, T Ojanen and L Tahva-
nainen, EU Competences in Forestry Policy (Publications of
Ministry of Agriculture and Forestry 6) 2006, 7-10.

127 C Dernbach (n6), 104.

Even if the targets were defined very precisely,
measuring their achievement would be difficult.
Different evaluation criteria are required in order to
find the optimal policy mix. The possible criteria
include 1) effectiveness (contributing to the improve-
ment of environmental quality), 2) cost efficiency
(improving the environment at minimum cost), 3)
equity (fairness in the burden-sharing among players,
including inter-generational equity) and 4) political
acceptance (including factors such as liberty, transpar-
ency and accountability).” This article focuses on the
formal effectiveness of regulation as opposed to
economic efficiency." The case study presented draws
on certain empirical studies of acceptability and
ecological effectiveness. Thus, the study is in part
concerned with legitimacy and compliance issues in
practice.

The formal effectiveness of regulation depends on
many factors: The design of regulation, its implemen-
tation by public authorities, and compliance with it all
influence its effectiveness. Here, regulation must be
understood in a broad sense that encompasses
standard setting; monitoring and enforcement;
sustained, reactive and informative oversight with
reference to rules or provisions; intervention by public
authorities to steer actions concerning the environ-
ment and the economy; and all types of policy
instruments for social and legal control."”

The role of non-governmental organisations
(NGOs) is also important when evaluating the
effectiveness of different policy instruments in legal
framework. NGOs, as well as public authorities, can
protect conservation as a public interest, monitor

enforcement of biodiversity protection or bring new

¥ N Gunningham and P Grabosky (n4) 26, 30.

'* Sometimes the word “effectiveness’ is defined as a concept
encompassing two major dimensions: “formal” (judicial,
political) and economic. TemaNord, The Effectiveness of
Multilateral Environment Agreements — A Report (number
513) from a Nordic project, 1996, 5.

" N Gunningham and P Grabosky (n4) 4 and T Foley, Using
a responsive regulatory pyramid in environmental regulation,
QELA Conference Carrot, Sticks & Toolkits, 2004, 1.
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approaches to the protection of forest biodiversity."
For example, new forms of public participation were
used in the preparation of the NFP in Finland."”
However, the role and participation of NGOs fall
outside the scope of the present analysis, which
focuses on testing certain legal methods and tools for
evaluating effectiveness.

Factors which are not in any way related to regula-
tion, such as changes in the economic environment of
the regulated actions, may also significantly affect the
degree to which policy or regulatory goals are achiev-
ed. The problem is known in evaluation literature as
the impact problem." Regulation is usually enacted
in order to avoid certain risks to the environment and
biodiversity. Impact problems related to causality
between a policy goal and a regulated action are
particularly apparent in the case of risk regulation.
Forestry is assumed to be the most important factor
affecting biodiversity in forests. Although the exact
relationship between different forestry measures and
the effects on biodiversity are not well known, the
indicators describing the development of forest
habitats show that forest biodiversity is diminishing
in Finland."” Thus, it is economic motives rather than
forestry regulation, implementation, or compliance
that drive the sustainable or unsustainable use of
forest biodiversity. For instance, in 2008 the Finnish

government approved a new tax allowance for forest

' D Clark, D Downes, What price biodiversity? Economic
incentives and biodiversity conservation in the United States
(Journal of Environmental Law and Litigation 9), 1996, 63-
64. K Raitio, “You can’t please everyone” — conflict management
practices, frames and institutions in Finnish state forests,
(University of Joensuu) 2008. K Kokko, Ympiristoperusoikeu-
den evoluutio kirjallisuuden ja erityisesti korkeimman hallinto-
otkeuden vuosikirjaratkaisujen valossa, Oikeus kansainvélisessa
maailmassa: Ilkka Saraviidan juhlakirja (Ed. M Aarto and M
Vartiainen), Edita, 2008, 341.

"7 See E Primmer and S Kyllénen, Goals for public participation
implied by sustainable development, and the preparatory process
of the Finnish National Forest Programme, Forest Policy and
Economics 8, 2006, 838-853.

'® See e.g. E. Vedung, Public policy and program evaluation
(Transaction publishers), 1997, 97-99 and ] Simild, Regulating
industrial pollution (University of Helsinki), 2007, 28.

! Hildén et al. (n3) 37-51, 171.

owners designed to increase the selling of timber and
to lower timber prices for the forest industry. The
allowance has stimulated economic activity that most
likely will result in biodiversity loss in forests. It may
function as a perverse incentive in the light of the
regulative objective of maintaining biodiversity.”

Recognising the impact problem, the article will
focus on the design of regulation and try to map the
features in the design of legal regulation that are
conducive to effectiveness. The design of the legal
framework is important even in the case of voluntary
incentive measures. Any economic incentive measure,
whether geared to biodiversity conservation or
another purpose, depends on the existence of an
appropriate institutional and legal framework and the
corresponding capacity to implement the measure.”

The Finnish regulation relevant to the protection
of forest biodiversity is mainly set out in the Nature
Conservation Act (NCA 20.12.1996/1096). The NCA,
with the strict nature (areas, habitats and species) con-
servation it prescribes, is still the backbone of efforts
to safeguard biodiversity in the country; while the
forestry legislation maintains biodiversity mainly with
voluntary policy tools. However, the NCA, as well as
general land use (physical) planning, is beyond the
scope of the present analysis.

Allin all, biodiversity protection in forest manage-
ment has shifted from reliance on a strict regulatory
approach to trust in a voluntary one that primarily
uses informative and economical guidance. Voluntary
regulation leaves the ultimate choice of how to protect
forest biodiversity to landowners and other such
actors in forest management. The new METSO
programme accepted by the Government of Finland

* 1 Bowles, D Downes, D Clark and M Guérin-McManus,
Economic incentives and legal tools for private sector conservation
(Environmental Law & Policy), 1998, 238.

*' OECD, Handbook of incentive measures for biodiversity,
Design and implementation, 1999, 63.

> See http://www finlex.fi/fi/laki/kaannokset/1996/en
19961096.pdf and e.g. J Simild, Luonnonsuojelulaki (Lakimi
es liiton kustannus), 1997 and ] P Tolvanen, Maankiyton
luonnonsuojelullinen sddntely (Lakimiesliiton kustannus),
1998.
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is a clear response to the voluntary trend aiming to
increase acceptance of forest biodiversity protection
among private landowners.” The programme is an
integral part of the National Forest Programme and
aims with new policy instruments to improve forest
biodiversity especially in Southern Finland. METSO
and the Finnish Forest Certification System (FFCS), the
most common certification system in the country, are

taken up in the analysis below.

Figure 1 Defects in the regulation

Policy instruments Policy goals
Action and standards -  (yarious
v (regulation) objectives of
regulatory
protection)

Fegulation dees not
recognise the
connection between
certain eriginal
regulatory objectives
and relevant action.
Suitable policy
instruments and
standards are
missing Regulation
is defective,

The article is research completed as part of the
project Law, Forests and Biodiversity (FORBID 2005-
2008), funded by Academy of Finland. The project
group has made extensive studies of the relevant legal
framework in Finland and of legal innovations in
other countries.?* Innovations are needed because, as
Harte has pointed out, the types of legal instruments
developed to solve more conventional environmental

problems may be inadequate for protecting biodiversi-

% Government Resolution, 27 March 2008, on the Forest
Biodiversity Programme for Southern Finland 2008-2016
(METSO). P Horne, T Koskela and V Ovaskainen (ed.),
Metsinomistajien ja kansalaisten nikemykset metsiluonnon
monimuotoisuuden turvaamisesta, The Finnish Forest Research
Institute, Research papers 933, 2004, 78-79.

** L Fromond, J Simild and L Suvantola, Regulatory innova-
tions for biodiversity protection in private forests - towards
flexibility, ] Environmental Law vol. 21, 2009, 1-31.

ty.” However, the present case study concentrates on
existent forest regulation and aims to draw conclu-
sions about its evaluation for a discussion of regula-

tory theory.

2 Basis for legal method and tools used

The analysis in this article is based partly on the
existing Finnish legal literature.® At first glance,
judicial research — as work on doctrine — is far re-
moved from the above-mentioned process of evaluat-
ing legislation. It is thus no surprise that in national
environmental law the evaluation of effectiveness is
but one of a number of themes and is seldom ad-
dressed in its own right. The Finnish case differs from
international environmental law in this respect.”
Although a critical perspective, one casting doubt on
the possibilities of using forest legislation to safeguard
biodiversity, is familiar in Finnish jurisprudence, the
effectiveness of legislation has not been expressly
studied in environmental law. The earlier criticism in
the literature concerning the legal implementation of
objectives for safeguarding biodiversity (protection,
sustainable use, non-degradation) has usually been
based on two different arguments:

(1) The policy instruments and standards either

wholly or partially fail to acknowledge links with

* ] Harte, Land use, and ecosystem integrity: the challenge of
preserving Earth’s life support system, Ecology Law Quarterly,
vol. 27:929, 2001, 959.

* L Suvantola, Huominen ei koskaan kuole. Luonnonsuojelun ja
ympiristonkiyton konfliktitilanteen ratkaisemisesta (Edita),
2006, K Kokko, Biodiversiteettid turvaavat otkeudelliset periaat-
teet ja mekanismit (SLY 243), 2003, K Kuusiniemi, Biodiversite-
etin suojelu ja oikeusjirjestyksen ristiriidat, (Oikeustiede —
Jurisprudentia), 2001 and JP Tolvanen (n22).

P Sand (edit.), The effectiveness of international environmental
agreements (UNEP, Grotius publications limited), 1992. In
international environmental law studies, formal (judici-
al/political) effectiveness is assessed by asking whether, and
how, treaty obligations may effectively be implemented at
the national level and how the implementation may be
verified. Thus, the concept refers first to the mechanisms set
forth in the treaty to ensure its implementation and compli-
ance and whether and to what extent these measures ensure
the achievement of the treaty objectives. TemaNord (n14) 5.
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relevant actions, including their effects on biodiversi-
ty. Thus, the regulation that includes the legally
relevant mechanisms does not recognise the connec-
tion between a particular regulatory objective, in this
case maintaining biodiversity, and the relevant action
to that end. This discontinuity may also mean that the
regulation in practice promotes interests other than the
original objective of safeguarding biodiversity; in
other word, other interests bypass the ratio legis in
practice. (Defects in the requlation, chapter 3.);

(2) The policy instruments and standards® which
are meant, among other things, to safeguard
biodiversity do not function properly because the
regulation in which the legal mechanisms are included
has no -- or insufficient -- sanctions or other guaran-
tees of implementation and enforcement. Thus, while
the regulation recognises connections between the
particular regulatory objective and relevant actions,
it does not give legal guarantees of enforcement. (Lex
imperfecta, chapter 4.)

These arguments open the door to improving the

legal methods and tools for evaluating effectiveness.

Figure 2: Lex imperfecta

. Policy instruments Policy goal
Action &= and standards ==~ (various objectives
lation) of regulatory
(regulation protection)

Regulation does recognise
connections between a par-
ticular regulatory objective
and relevant actions, but
does not give legal
guarantees of enforcement.
A regulatory objective or
even policy goal may not be
implemented with the
existing instruments and
standards. Regulation is
imperfect.

28 Policy instruments such as permits, licenses, taxes and
environmental impact assessments (EIAs) acquire their
functional framework from legislation and are a part of the
regulatory system for guiding relevant action. The imple-
mentation of policy instruments is usually somehow legally
ensured in regulation.

3 Defects in the relevant regulation

The first argument concerns defects in the relevant
regulation (see Figure 1). It does not mean a complete
absence of regulation for fulfilling the policy goal, but
only that the specific reasons for the loss of biodiversi-
ty are not regulated. One reason may be that some
powerful policy goal behind the regulation has in fact
eclipsed a particular weak regulatory objective to the
extent that the policy instruments and standards, as
components of the regulation, do not fulfil the weak
regulatory objective. In fact, the argument means that
there is a lack of instruments or standards for a
particular regulatory target, in this case the legal
mechanisms for safeguarding biodiversity. Defects in
the regulation can be analysed by comparing the
possible factors that negatively affect biodiversity with
the logic of the regulation (ratio legis”) and the
regulatory objectives.

What is the difference between a policy goal and
a regulatory objective? A policy goal is usually
divided into many regulatory objectives in the
legislation. This division may mean that in practice
some of the objectives are not met by the policy
instruments and standards. For instance, a certain
administrative mechanism may focus on protecting
a private actor’s basic rights, but the public authorities
have no legal mechanisms to steer the actor’s actions
in practice toward a specified regulatory objective, for
example, the ecologically sustainable use of forest
habitat. In this respect, the mechanisms, although the
regulation exists, can be totally or partly incomplete
or dysfunctional for purposes of achieving a particular
legal aim, and thus cannot fulfil the criteria for formal
regulatory effectiveness.

Section 11(1) of the FOA concerning special permits
is a classic example of deficient legislation in Finland.
Although the ratio legis of the subsection is to safe-

guard biodiversity, in particular certain key biotopes

% Ratio legis is, according to Barron’s law dictionary, the
underlying principle, reasoning, grounds, scheme, theory,
doctrine, or science of the law.

% K Kokko (n26) 258-259.
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in forests, special permits must be granted by the
Forestry Centres in certain circumstances to landown-
ers, among others, to carry out management or
utilisation measures that minimise their losses from
conservation. Thus, consideration of the permit is
based only on avoiding significant financial losses to
the landowners; it essentially no longer takes into
account the protection of biodiversity as a regulatory
objective.”” Although it is possible in practice to
impose some limitations on management through the
permit provisions, the framework in which permits are
considered should be more clearly expressed in the
legislation in order to avoid shortcomings such as that

noted here.*

4 Lex imperfecta

41 Background
The second of the arguments in the legal literature
concerns what is often called lex imperfecta (see Figure
2), which is law or regulation that lacks backing by
sanctions, incentives or mechanisms of enforcement
and thus may entail problems of non-compliance.”
Lex imperfecta may in principle fulfil certain regula-
tory objectives or policy goals but it does not offer any
legal guarantees of their being fulfilled in practice. Lex

imperfecta can be identified by looking at the regula-

3 K Kokko (n26) 254-259.

2 According to section 11(1) of the FA, if fulfilling the
obligations referred to in section 10(3) causes a reduction in
forest yield or other financial loss which is not insignificant
to the landowner or the holder of the right of possession or
other special right, the Forestry Centre must, upon applica-
tion by the landowner or holder of the special right, grant
permission to carry out management or utilisation measures
in a way that results in minimum losses to the party in
question.

% Traditionally, regulation which does not include sanctions
is called lex imperfecta. See e.g. K Makkonen, Zur problematik
der juridischen entscheidung, 1965, 74. If an imperfect regula-
tion is somehow violated, authorities do not have any way
to react to the violation. Thus, e.g. K Makkonen, Oikeudelli-
sen ratkaisutoiminnan ongelmia (SLY), 1981, 92-95, unlike
some other authorities, e.g A Alanen, Yleinen oikeustiede,
1948, 34, considers that such a regulation is not in fact a
legal but more of moral norm.

tory objectives and at the regulation as whole and how
it is intended to work with various policy instruments
and standards. The preparatory works usually
mention the policy goals of regulation. If the real
purpose of legislation is only to indicate the direction
of desired behaviour without sanctions, it may be
implemented as lex imperfecta deliberately, with
informative guidance, and social or moral norms com-
pensating for the shortcomings. However, where lex
imperfecta has no such purpose, it may lead to serious

problems with regard to the effectiveness of law.

4.2 A legal framework with informative guidance
The first suspicion that lex imperfecta has been used on
purpose and that it is not then a real tool for evaluat-
ing the legal framework arises when one observes that
regulation is based on mainly informative and
economic guidance. I address this question in the
following two sections.

The FOA includes a general obligation (Sec. 10.1)
according to which forests must be managed and
utilised so as to ensure the overall prerequisites for the
preservation of habitats characteristic of the biological
diversity of the forests. Although the wording of this
provision is formulated to be binding, the provision
itself seems to have little practical relevance. Even in
the government bill proposing the FOA, the provision
was understood as a general principle concerning the
use and management of forests, one with no mecha-
nism to implement or enforce it.** Hence, it is very
much an instance of lex imperfecta. Many legal scholars
consider that, being a general principle, the provision
cannot in itself impose obligations on forest owners,
and that actions out of keeping with the provision can
cause no reaction on the part of the authorities.” Thus,
it is not surprising that according to section 9(1) of the
Forest Decree (the FD 1200/1996), a forest use declara-

* Government Proposal (HE) 63/1996, 32.

% J Simild (n22) 127, ] P Tolvanen (n22) 371-372, M Pappila,
Metsien sddntely ja biologinen monimuotoisuus (SYS), 1998, 144
and K Kuusiniemi, Biodiversiteetin suojelu ja oikeusjirjestyksen
ristiriidat, Oikeustiede - Jurisprudentia, 2001, 553-584.
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tion, which is the main vehicle for controlling felling
operations, must only provide information concerning
habitats of special importance, not information related
to the general principle. This information is not
needed because there is no use for it in enforcement.

What then is the significance of section 10(1) of the
FA? The provision can be viewed in at least two ways.
Firstly, it may influence the interpretation of section
6(1) of the FOA.: if the site where felling is to be carried
out is important in terms of safeguarding forest
biodiversity, the landscape or the multiple use of
forests, felling may be carried out in a manner re-
quired by the special nature of the site. It may provide
more reason to take biodiversity into account over
other values in felling. Secondly, the provision offers
guidance to forestry centres in laying down the
regional target programmes for forestry, granting
environmental support or giving guidance to forest
owners.” In this respect, it also relates to the guidance
on how to avoid harmful structural effects. The
provision may thus have indirect effects on forest
owners, but it does not impose any duties on them?”,
whereby its direct legal effect on them is defective.
Section 10(1) of the FOA does not provide actual
policy instruments and standards for managing and
utilising forests in order to safeguard biodiversity. It
clearly respects landowners’ basic rights, but does not
provide concrete safeguards for nature and its
biological diversity, which, according to section 20 of
the Constitution, is the responsibility of everyone (all
Finnish citizens and other persons under Finnish
jurisdiction).™

Forest planning in Finland is a type of informative
guidance without legal effects. As such a tool forest
planning could reduce harmful structural effects on
forest ecology; however, the planning system is more

relevant to economic than ecological sustainability. In

% Government Proposal (n34), 32 and e.g. M Pappila (n35),
145.

% M Kiviniemi, Metsioikeus (Metsilehti kustannus), 2004,
301.

% K Kokko (n16) 316.

formal terms, regional target programmes for forestry
do not have legal effects” on the plans and actions of
forest owners operating on individual holdings.
Furthermore, they do not indicate exactly where
biodiversity values lie. Since the programmes only
describe the features of forests in the given area
generally, the programmes are instances of lex imper-
fecta. There are no sanctions or other legal conse-
quences to ensure that forest owners will in fact
comply with the programmes.

The forestry management plans (fi metsinhoito-
suunnitelma) made for or by order of forest owners are
voluntary, but are in practice important tools for
management, which can stress different interests in
different forest areas.”’ Plans can, for example, include
information about forest habitats of special impor-
tance. However, again no legal or even no economic
sanctions ensue from forest owners’ decision to
dismiss the drawn up plans as long as their actions are
within the limits set by forestry legislation (obvious
shortcomings in the forest management cannot be
observed) and according to good forest management
and use practices*. Another question is how well
these plans are coordinated with neighbouring
planning areas.

Allin all, forestry planning in Finland is informa-
tive guidance without any backing by legal or eco-
nomic sanctions. Different types of landowners may
use their forests very differently depending on their
private interests. In the legal sense, compliance and
the effectiveness of the planning for safeguarding
biodiversity continue to lack any guarantee (lex imper-
fecta).

Neither the observation of defects in regulation nor
the identification of regulation as lex imperfecta means

automatic non-compliance. In Finland successful

¥ T Salila, Metsialueen oikeudellisesta asemasta (SLY), 2005,
255.

71 Salila (n39) 256.

*! See Forest Association Management Act 10.7.1993/543
section 10 (http://www.finlex.fi/fi/laki/kaannokset/1998/
en19980534.pdf) and Supreme Administrative Court case
2003:44.
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informative guidance seems to correct bias in legisla-
tion. Indeed, such guidance is no doubt the main
approach in Finland to handling the structural effects
of forestry.”” For instance, education and drafting
recommendations for sustainable forestry are what are

known as the “promotion tasks”*

of the forestry
centres. Informational guidance may describe how to
save dead and decaying trees in a felling operation, for
instance. Recommendations given by using the
general legal competence of the agencies are clearly
intended as no more than lex imperfecta. Nevertheless,
recommendations and other such guidance do have
an influence on the behaviour of forest owners. In fact,
previous research has indicated that recommendations
and advice services have an impact on forest owners’
behaviour*, but do not necessarily mean significantly
better results in safeguarding forest biodiversity. Thus,
the advice services should still be improved in many
ways.”

The conclusion to be drawn here is that lex imper-
fecta may lead to a situation where private forest
owners do not get legal support from forest legislation
to protect biodiversity beyond the minimum standard

of social norm embodied in forest management

42 Except for environmental assessment, there is no single
instrument expressly intended to govern structural effects.
See Act on Environmental Impact Assessment Procedure
(468/1994) section 4, which states: “The procedure shall be
applied according to the Decree on Environmental Impact
Assessment Procedure (268/1999) section 6 paragraph 1 sub-
paragraph 2e permanent alteration of natural forest,
peatland or wetland over what can be considered a unified
area above 200 hectares in size, by carrying out new dit-
ching or by draining unditched peatland and wetland areas,
by removing the tree stock permanently or by replanting the
area with tree species not indigenous to Finland.” Thus far
the sections of the Act and the Decree have not been
adopted in practice.

* The Act on Forestry Centres and the Forestry Develop-
ment Centre Tapio (18.12.1995/1474) section 1a.

* M Kurttila and H Hanninen, Family forest owners’ knowled-
ge with respect to obligations and recommendations fostering
biodiversity in forest management, Small-scale Forestry in a
Changing Environment, Proceedings of the International
Symposium IUFRO, May 30 - June 4, 2005, 290-298.

% H Hanninen and M Kurttila, Metsiluonnon moni muotoi-
suusneuvonnan vaikuttavuus ja kehittimistarpeet, (working pa-
pers of the Finnish Forest Research Institute 57), 2007, 52-56.

practices. Moreover, owners do not necessarily have
even information about such a possibility in forestry
planning. This problem has also been noted in the new
METSO programme: “Private forest owners are setting
increasingly wide-ranging objectives for the man-
agement of their forests. This means that the scope of
forestry plans for the forest holdings must also be
expanded. One new option is for plans to emphasise
the biodiversity objectives set out in the METSO
Programme. Such nature management plans drafted
on the commission [initiative] of the forest owners aim
to harmonise other uses of forests with the safeguard-
ing of their biodiversity.”*

Another voluntary approach to maintaining forest
biodiversity in private owner’s forest management is
to obtain certification under the Finnish Forest
Certification System, which is a group certificate.
About 95% of the Finnish forests in economic use are
certified under the FFCS. The FFCS comprises the
common elements of forest certification: the require-
ments for forest management and use, chain of
custody certification, and qualification criteria for
external auditing. The system demands that the
special features of some valuable habitats be pre-
served. It partly overlaps with other policy instru-
ments; in fact, empirical research has shown that the
ecological effects of the FFCS have been small because
it does not contribute much to forest management
compared to the requirements of forest and nature
conservation legislation.” The fact that retention trees
are saved in cuttings is perhaps the system’s most
important contribution.” The system is an instrument
based on self-compliance and its enforcement is
usually backed up only by possible economic loss to
the landowner. Thus, the FFCS is a legally imperfect
way to control the actors and it is also questionable

how well the economic sanctions protect against

* Government Resolution (n23) 4.

¥ A Nieminen, Metsisertifioinnin ekotehokkuus (working pa-
pers of the Finnish Forest Research Institute 39), 2006, 3, 57.

* ] Siitonen and M Ollikainen, Talousmetsit, Metson jaljilla
(ed. P Horne et al.) 2006, 57.
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potential abuse by individual actors operating under
a group certificate.

How can informative guidance in forestry have any
influence if its legal framework is so weak? One reason
for the fairly good compliance may be that institutions
and actors in forestry regard recommendations and
other informative guidance as social norms, which
although not legally binding in practice, compensate
for the weakness of the legal framework. At the same
time, different kinds of subsidies may guide owners
to practice sustainable forest management even
without legal backing. However, the problem in
particular compliance is that the key issue in the
operational strategy of the institutions and actors® is
economically sustainable forestry, not the safeguard-
ing of biodiversity as an aspect of ecologically sustain-

able forestry.

4.3 Alegal framework with economic guidance
In Finland subsidies are used to promote safeguarding
of forest biodiversity beyond the minimum standards
set by forest legislation. The most important tool in
this respect is environmental support.

Before approving the FOA, Parliament stated that
the primary means to protect forest habitats of special
importance mentioned in section 10(2) is environmental
support, which is described in section 19 of the Act on
the Financing of Sustainable Forestry (AFSF
1094/1996).° Thus the permit provided for in section
11 (1) of the FOA is an exception and it is to be used
only as a last resort. However, in the administrative
practice of forest centres, forest owners usually are
free to choose which of the policy instruments they
primarily use.”! Section 5, paragraph 2 of the new

* See E. Primmer, Biodiversiteetin turvaamisen asema organi-
saatioiden strategioissa ja toiminnassa

— normit, rakenteet ja osaaminen (Metsatieteen aikakauskirja
2) 2006, 309.

* Parliament’s reply 209/1996, 1. (In Finnish: “Ettei metsi-
lain 11 §:n poikkeusmenettelya sovelleta siten, ettd kestavan
metsdtalouden rahoituksesta hyvéksytyn lain mukaiset
tukitoimenpiteet sivuutetaan vaarantaen metsdluonnon
monimuotoisuudet turvaaminen.”)

*! See Kiviniemi (n37) 319. From 1997 to 2002, 179 permits

Financing of Sustainable Forestry Act (FSFA 544/2007)
will not amend this practice.”

The receipt of environmental support is based on
voluntary agreements that are usually made for 10
years at a time, after which all of the duties and rights
set out in the agreements cease directly by law if new
ones are not made.” This practice seems to continue
under the new FSFA, although it critically compro-
mises the safeguarding of biodiversity: If a new agree-
ment is not reached after 10 years, protection of nature
according to the agreement does not continue either.
An improvement in protecting biodiversity would be
to have the agreement continue automatically after the
10-year period if neither side has served notice of
termination. A new landowner might be allowed to
terminate at all events the agreement within six
months after the transfer of property rights, as
provided under the current legislation.”

A landowner may cancel the agreement whenever
she/he wishes to during the ten-year period after
returning the pro-rated portion of the original com-
pensation received plus a 10 per cent surcharge.” The
surcharge is not really a sanction but interest on what
has been a cheap loan to landowner, although in pract-
ice this conclusion is not so straightforward™. In any
case, the civil sanctions should be strong enough to

ensure the agreed protection of biodiversity; otherwise

were applied for under section 11 of the FOA.

* Government Proposal 177/2006, 30. According to section
11 (2) of the FA, permission may not be granted if sufficient
support from state funds under section 19 of the Act on the
Financing of Sustainable Forestry (AFSF 1094/1996) or
otherwise has been granted or will be granted for the
measure in question. Section 16 of the new FSFA will
substitute section 19 of the AFSF.

* FSFA, section 16, paragraph 4 and Government proposal
177/2006, 41. Decision of the ministry of agriculture and
forestry on the environmental support of forestry, section 8.

* FSFA, section 37, paragraph 1.
> FSFA, section 37, paragraph 2.

* Simple example: the subsidy is 10, 000 €/ 10 years. The
landowner cancels the agreement after 5 years and returns
5500 €, meaning that he or she has had a 5000 € loan at 2%
contractual interest/year.
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the result is lex imperfecta and the landowner’s chang-
ed attitude or other impact problems can jeopardise
the intended protection. The economic values of
forests are still the main interests for forest owners.”
The risk that implementation will fail is greatest in the
areas where landowners have applied for environmen-
tal support only because of the obligations imposed
by the FOA or where they are timber-market oriented
and do not see any special nature conservation values
in their forests™. The private forest owners in Karppin-
en’s categorisation (multiobjective owners, recreation-
ists, self-employed owners and investors) probably fall
mainly into the groups ‘self-employed owners’ and
‘investors’.”” Thus the subsidy with the agreement
framework may have impact problems and may open
up the unwelcome prospect of speculative nature
conservation.

Moreover, a critical situation would arise when a
landowner violates the agreement by treating a target
area harmfully and the forestry authorities want to
dissolve the agreement. Once an agreement is dis-
solved, it no longer guarantees protection of the target
area at all, whereby the parts of the area that have not
yet been treated by the landowner are also at risk of
being harmed. Thus, cancellation of the agreement
should not occur without serious negotiations between
the parties or proper consideration of all other ways
of solving the problem.” In such a case, application of
the administrative proportionality principle in favour
of the landowner may also protect forest biodiversity.
Claims for recovery of environmental support are also
problematic from the standpoint of safeguarding

biodiversity in the target area. If a claim is made

* H Kumela and T Koskela, Metsinomistajien nikemyksii
luonnonarvokaupan ja sen sopimusehtojen hyviksyttivyydestd,
Metsétieteen aikakauskirja 2, 2006, 268.

* See M Aijo, Metsinomistajien suhtautuminen ympiristotuki-
sopimuksiin  Pirkanmaalla, Pirkanmaan metsdkeskuksen
tiedote 1, 2005.

* See H Karppinen, Values and objectives of non-industrial
private forest owners in Finland, Silva Fennica 32(1), 1998,
43-59.

% See FSFA section 35 paragraph 1.

automatically without considering what is reasonable
for landowners under the circumstances, all categories
of landowners may lose their remaining motivation
to continue protecting the area. However, when the
claim is considered justifiable it should be in fact
effective. Generally, without a proper penalty or other
sanction recovery is only recouping a loan from a
landowner who has violated the support agreement
on purpose. In itself it is not really an effective
sanction with a preventive effect on the landowner’s
behaviour.

Civil liability in agreements thus does not automati-
cally function in the best possible way for protection
of biodiversity. Authorities cannot concentrate simply
on the legal relationship between the parties, but must
also consider the effects on the area covered by the
agreement. Thus, what is known as the biodiversity
safeguarding relationship should also be taken into
consideration. The relationship is legally relevant and
is included especially in policy instruments relating
to nature conservation legislation.”" It is important to
realise that applying solutions here that are customary
in contractual relations may have a harmful influence
on forest biodiversity. In the light of the formal
effectiveness of regulation alone, the environmental
support agreements considered here are not, without
the aid of the traditional nature conservation instru-
ments, an adequate solution for safeguarding forest
biodiversity.

The METSO programme aims to provide an
understanding of the new kinds of voluntary eco-
nomic instruments and their function. The instruments
being developed include trading in natural values, this
is a procedure whereby a landowner or his or her
authorised representative enters into an agreement to
maintain or improve the specified natural values of
the forest parcel and in return receives a regular
payment from the ‘buyer’ of these values, for example,

the state or a forest conservation foundation. The

' K Kokko (n26) 73-83 and K Kokko, Biodiversity Law, in
publication, Working Papers of the Finnish Forest Research
Institute 1 (ed. P Horne & T Koskela), 2004, 160.
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agreement may define areas within which the owner
is required to maintain a rare species or elements
essential to biodiversity (e.g., dead and decaying
trees). ® In the test trading area of the province of
Satakunta, 65 per cent of protected habitats were rich
decayed tree stands.” The new METSO programme
aims to use ecological site selection criteria to increase
the variation in such a protection.* However, the idea
of trading has encountered some difficulties, as it
clashes with EU provisions on state aid and its
enforcement is thus far unsure.”

Economic policy instruments are not ecologically
effective if the protection they provide does not
continue when the agreement periods end® or if, for
some reason, for example, the preferences of new
landowners, agreements are dissolved during the
period. Thus, the risk of ‘implementation deficit’, to
be taken up below, should be carefully considered. It
is also important to give sufficient thought to how
these instruments will impact the overall regulatory
strategy for safeguarding forest biodiversity” and how
to find a suitable and meaningful policy mix to
achieve particular ecological objectives.

On balance, the above analysis of deficient regula-
tion and lex imperfecta shows that informative and eco-
nomic guidance for safeguarding forest biodiversity
from structural and direct effects do not provide
strong legal guarantees. Is there then need for stricter
regulation? The observation should not be the sole
justification for new forest regulation. There may be

a number of reasons why new regulation should not

2 Government Resolution (n23) 7-8.

% M Monkkonen and E Primmer, Uudet Keinot, Metson
jaljilla (ed. P Horne et al.), 2006, 96.

% Government Resolution (n23) 8.

% If the trading is connected with environmental support,
the compensation from the protection cannot be more than
100% of costs plus the economical loss, which usually
means less than 200 euros per hectare per year. Thus, the
possibilities of free trading are limited in advance. For more
detail, see European Commission 13.11.2008 K(2008)460.

% M Monkkoénen and E Primmer (n63) 95.
N Gunningham and P Grabosky (n4) 13-14.

be enacted, even though no such regulation exists or
the existing regulation is imperfect. New regulation
may result in costs and other side-effects. It may also
lower the perception of legitimacy among the target
actors of particular regulation.” Thus, the net benefit
of possible new regulation must be seriously scruti-
nised before its adoption. However, forest owners may
need better guarantees of legislation that will safe-
guard their rights if they want to protect forest
biodiversity at a standard higher than that required
by conventional forest management. Here, too, the
legal framework for economic guidance and, for
example, environmental subsidies or nature value
trading agreements should be clear enough.
Evaluation at this stage reveals the deficiencies in
regulation, which may be intentional or not. Tools for
analysing the defects in requlation and for identifying lex
imperfecta may both also be useful in the implementa-
tion of international agreements” or EU legislation,
and can be used without the support of empirical
research. Thus, analysis of the deficiencies of regula-
tion may provide useful insights into its development
in cases where amendments are needed. It is also
possible to analyse informative and economic instru-
ments as parts of legislation. However, when using
these methodological tools, the regulation analysed
must be set in the wider context of the legal system
and regulatory regimes and the coherence of the

legislation must be examined as well.

5 Consistency tool

The coherence of policies, regulatory regimes or, in

this case, legislation may also be the focus of evalua-

% E Romstad, B Kristrom and ] Sumelius, Environmental
conflicts — the role of economic instruments, (TemaNord 517),
2003, 15, 48. See also P Horne, T Koskela ja V Ovaskainen
(ed.), Metsinomistajien ja kansalaisten nikemykset metsiluon-
non monimuotoisuuden turvaamisesta, Metsantutkimuslaitok-
sen tiedonantoja 933, 2004, 76.

% P H Sand (n27) 25 and TemaNord (n14) 6.
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tion without empirical material.” In Finland felling
is possible after making a forest use declaration in
accordance with section 14 of the FOA, with this then
notified to the regional forest centre. The centres
inspect the declarations and may use the opportunity
to prohibit the measure pursuant to section 16 (Prohi-
bition of the treatment) after the negotiations pre-
scribed in section 15 (Negotiation obligation) if the
measure violates characteristics of habitats of special
importance or is otherwise in conflict with the Act.
Landowners may apply for a special permit to treat
habitats of special importance in a manner contrary
to that set out in section 10. There are also environ-
mental subsidies available if protecting a habitat in a
particular situation proves too expensive. If the forest
centre does not react to the forest use declaration, the
felling can be carried out, but the landowner or feller
is still responsible for any acts contrary to the forestry
legislation. The analysis to follow of a valid policy mix
for safeguarding biodiversity quite obviously con-
Thus,

traditional doctrine, or legal dogmatics, can provide

cludes that the regulation is not coherent.

an excellent background for the evaluation of legisla-
tion or regulation that uses different legal mecha-
nisms. The legal studies tradition also helps to
understand the difference between defects in regula-
tion and failures in administrative practice.

A deeper understanding of the logic of law or
regulation helps to correct some legislative drafting
problems and serves to complement empirical
evaluation. The coherence or consistency of legislation
is a way of analysing the effectiveness of regulation
(consistency tool) if only we remember that the logic of
the regulation is one among a number of factors;
implementation and enforcement difficulties — not to
mention the impact problem — may also reduce
effectiveness.” It is possible that a policy objective will

not be achieved even with consistent legislation if

7 P H Rossi, H E Freeman and M W Lipsey, Evaluation: A
Systematic Approach, (SAGE Publications, Thousand Oaks),
1999.

'] Tala, (n4) 264-265.

implementation or enforcement is unsuccessful for
some practical reason. Westerlund has described the
first phenomenon using the term ‘implementation
deficit’.”?

The hypothesis of implementation deficit presumes
that during the steps of implementation, the policy is
never fully realised. It is a useful tool in understanding
that the goals of legislation and regulation in them-
selves should be sufficiently ambitious. In practice,
there are many reasons why people and other relevant
actors disregard legislation. Regulations are some-
times unclear, and the actors may not have sufficient
information about the objectives of the regulation and
about the rights and duties it establishes. Sometimes,
the private actors’ risks of being caught are too small,
and the sanctions for illegal actions too light, with the
result that although public authorities implement
regulation through administrative decisions, final
enforcement of the decisions in the case of a single
actor is unsuccessful.”

Westerlund's hypothesis describes top-down policy
implementation, which only partly applies to Finnish
forestry regulation.74 In principle, forest legislation
allows forest owners to be key actors in the legal sense.
In practice, forest owners usually delegate their
authority to professional forestry institutions and
actors and follow their and the public authorities’
instructions (informative guidance). In fact, the only
mechanism to protect biodiversity that is backed by
legal sanctions under the FOA is the protection of
habitats of special importance. Seven listed habitats

72 S Westerlund, Perspective, Handheevelse af miljglovning
(ed. E M Basse), (Gadjura), 1997, 308-309.

7 J Tala (n4) 301.

™ In general, the model is not suitable with instruments
such as the environmental impact assessment (EIA) that
allow for with public participation , which makes a bottom-
up approach possible in implementation. See also K Ecker-
berg, Environmental protection in Swedish forestry (University
of Umea), 1987, 7-16. The opportunity to process an EIA in
forestry projects has not been used. See I Pélonen, Ympiiris-
tovaikutusten arviointimenettely — Tutkimus YV A-menettelyn
oikeudellisesta asemasta ja kehittimistarpeista ympiristollisen
vaikuttavuuden nikokulmasta (SLY), 2007.
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are protected, assuming they are in a natural or near
natural state and clearly distinguishable.”” This
protection does not mean complete prohibition of
forestry activities in or near the habitats, but requires
that forestry operations be carried out so as to pre-
serve the special features of the habitats. Since the
legislation does not require authorities to designate
the protected habitats, it is the obligation of forest

Table 1. Reasons given by actors for illegal actions
(from Fredrikson)”

Reasons Forest Con- Planner of
owner tractor measure

Habitat has not been 22 24 11

observed

Ignorance of the content 13 - -

of legislation

The actor thought that 22 15 14

the habitat did not fulfil

the criteria in section 10

Economic or technical 2 - -

difficulties

The actor thought that 5 16 7

the demands were

were fulfilled

Human error or error - 10 3

in communication
between parties

"Not all the actors fit into just one category. In three cases,
contractors had received direct orders from forest owners
to handle the habitats in a particual way. In these cases,
the forest owners’ negligent instructions were thought to
be the actual reasons. ] Fredrikson, Skyddet av skogslagens
sdrskilt viktiga livsmiljoer, the Finnish Environment 19
(Finnish Environment Institute SYKE), 2008, 47.

7 According to section 10(2) of the FA, habitats of special
importance for forest diversity are:

1) the immediate surroundings of springs, brooks, rivulets
constituting a permanent water flow channel and small
ponds;

2) herb-rich and grassy hardwood-spruce swamps, ferny
hardwood-spruce swamps, eutrophic paludal hardwood-
spruce swamps and eutrophic fens located to the south of
the Province of Lapland;

3) fertile patches of herb-rich forest;

4) heathland forest islets in undrained peatlands;

5) gorges and ravines;

6) steep bluffs and the underlying forest; and

7) sandy soils, exposed bedrock, boulder fields, peatlands
with sparse tree stand and flood meadows which are less
productive than nutrient-poor heathland forests.

owners and operators to first identify the habitats and
then decide what measures can be carried out without
destroying the special features. Forestry centres only
monitor the treatment and, where necessary, refer the
matter to a prosecutor pursuant to section 22(1) of the
FOA.

The open nature of the regulation on habitats of
special importance leaves various issues to be decided
case by case, such as the identification of habitats, the
designation of their exact boundaries and definition
of special features, and the forestry measures that
could destroy them. This flexibility is probably the
reason why habitat protection has been accepted
among private landowners and such extensive
protection (about 60,000 hectares, 45 per cent of the
protected forest land in Southern Finland)” has been
possible. But is the habitat protection ecologically
effective? Without answering this question directly,
it can be said that the FOA leaves room for various
interpretations, and ignorance of section 10 and its
obligations is still a problem in practice (see table 1).

Empirical research in Lohja shows that the regional
forest centre has designated fewer than 10 per cent of
the areas that meet the criteria of the FOA as habitats
of special importance (FAH).” According to Pykili, the
small size of the key habitats was the main selection
criterion rather than their important features not only
in Lohja but elsewhere in Southern Finland. Thus, the
implementation of habitat protection as prescribed by
the FOA appears to be unsuccessful. Pykili supposes
that this failure is probably caused by some combina-
tion of the following: (1) insufficient implementation
of biodiversity targets in managed forests, (2) the
shortage of biodiversity expertise in forestry organisa-
tions, (3) the lack of clear definitions in the implemen-
tation of the Forest Act, and (4) management instruc-

tions allowing deterioration of FAHs. The main

7 Ministry of Agriculture and Forestry, Metsilain erityisen
tirkedt elinympiiristét, kartoitus yksityismetsissi, leaflet, 2004,

77 ] Pykild, Metsélain erityisen tdrkedt elinympdristot ja
luonnon monimuotoisuus — esimerkkind Lohja, The Finnish
Environment 32, 2007, 46.
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objective of forestry organisations is to secure a timber
supply and goals conflicting with this aim, such as
biodiversity preservation, may be neglected.”® The
result seems to be in line with the legal analysis
presented earlier in this article. Hanski as well ex-
presses doubts as to whether habitat protection mea-
sures will at all benefit the ecologically more special-
ised species, although the actions do increase the
quality of forest landscape for many species.”

In fact, the only obligation in the FOA for forest
owners with regard to safeguarding forest biodiversity
is that found in section 10(3). It provides that if the
habitats referred to in subsection 2 are in or resemble
a natural state and are clearly distinguishable from
their surroundings, the management and utilisation
measures affecting them must be carried out in a man-
ner which preserves the special features of the
habitats. The obligation in this provision is not very
clear, and its interpretation is difficult. The need for
the interpretation is usually at hand when violations
of section 10(3) are investigated and after that charges
are brought pursuant to section 18(2) of the FOA. In
practice it is also difficult to show that a person
deliberately or negligently carries out a management
or use measure directed at a habitat of special impor-
tance contrary to section 10 or to a provision or
regulation issued under it, or without permission or
contrary to the condition on permission in section 11
as set out in section 18(2) subparagraph 4 of the Act.

How these flexible norms can lead to criminal
responsibility and how the responsibility can be
apportioned between forest owners and other actors
in a harvested forest area have been also difficult
questions in the courts. Moreover, there is no unifor-

mity in legal praxis.*’ In practice, enforcement of

78 ] Pykald, Implementation of Forest Act habitats in Finland:
Does it protect the right habitats for threatened species?, Forest
Ecology and Management 242, 2007, 286.

7 1 Hanski, Extinction debt and species credit in boreal forests:
modelling the consequences of different approaches to biodiversity
conservation, Ann. Zool. Fennici 37, 2000, 279.

% T Laakso, T Leppdnen and T Maéttd, Metsirikollisuus
empiirisen oikeustutkimuksen kohteena, Defensor Legis 4, 2003

criminal sanctions is not particularly complicated if
the habitats are mapped or if the landowner has asked
for advance information in accordance with section
14c of the FOA,* but the latter is rarely the case in
court. With section 11(2) stating that the permission
may not be granted if sufficient support from state
funds has been granted or will be granted for the
measure in question, and thus opening the way to
economic guidance, assigning criminal responsibility
based on the flexible norms can be even more compli-
cated. The conclusion is that the forestry regulation is
not consistent with criminal regulation and thus may
lead to implementation deficits and the ineffectiveness
of forestry regulation in safeguarding biodiversity. In
fact, empirical research shows that the probability of
receiving a sentence for a violation of section 10 of the
FOA varies from one part of the country to another.”

Although the regulation is not coherent, it seems
to function reasonably well where compliance is
concerned. The key habitats are protected by forest
owners and other actors quite well and the number of
exceptions has been limited. The result in compliance
can be explained in terms of the social norms and
good informative guidance among the actors.*’ The
protection of forest habitats includes at least three
informational instruments. Firstly, forestry agencies
have carried out projects intended to identify habitats
of special importance. To date, not all such habitats
have been identified.* In fact, only about 80 per cent
of all the habitats referred to in section 10 of the FOA

were found in the national inventory.85 Secondly, the

and K Tiittanen, Rikosoikeudellisen vastuun jakautuminen
metsilain avainbiotooppien suojelussa, Ympaéristopolitiikan ja
—oikeuden vuosikirja, 2008, 297-299, 301.

¥ Supreme Administrative Court 2006:37.
2 T Laakso et al. (n81) 659.
% See E Primmer (n49) 311-312.

# ] S Kotiaho and V Selonen, Metsilain erityisen tirkeiden
elinympiiristdjen kartoituksen laadun ja luotettavuuden analyysi,
The Finnish Environment 29, 2006.

% K Yrjonen, Mete-kartoitus, METSOn jdljilla (ed. P Horne),
2006, 75.
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agencies have produced information about which
measures could destroy the special features of the
protected habitats.* Thirdly, according to section 14c
of the FOA, prior felling or other treatment a land-
owner may apply for a statement from the forest
centre concerning a habitat of special importance. The
centre then decides whether the site mentioned in the
application is of special importance and whether the
proposed treatment of the forest parcel complies with
the requirements laid down in section 10(3).

In principle, the regulatory objectives in the
legislation may occasionally be realised even better
than could be assumed from the regulatory frame-
work. This phenomenon is called ‘over-compliance’.
Over-compliance is possible, for example, where key
habitats are in practice distinguished in excess of the
minimum standards of the forestry legislation. The
regulative objective in section 1 of the FOA is high an
ambitious one in aiming to maintain forest biodiversi-
ty. In fact, the objective is limited in application to
mainly the key habitats; in other respects the legisla-
tion studied seems to be fairly weak and not coherent
for protecting biodiversity. However, empirical
studies show a high degree of compliance and even
over-compliance with the key habitat provision587,
with compliance seemingly better among actors than
the present findings on the effectiveness of the
provisions would suggest. Unfortunately, over-
compliance does not seem to materialise in the field:
the examples from the Lohja area show that not even
the minimum standards are reached in practice.*®
Without further ecological studies nothing certain can
be said about the conservation status of key habitats
and ecological effectiveness in Finland on the whole.

The above analysis using the consistency tool seems
to confirm empirical studies on implementation

deficits in practice but not in compliance among

% Ministry of Agriculture and Forestry, section 9 of the
decision (14.3.1997/ 224).

¥ H Hanninen and M Kurttila (n45) 35 and E Primmer (n49)
311-312.

% See ] Pykila (n78) 286.

actors. The consistency of regulation is, however, only
one factor contributing to the deficits. Another
important factor is the attitudes of regulatees, espe-
cially when the legal framework of the regulation is
weak and imperfect. This gives good reason to

explore a compliance tool.

6 Compliance tool

As mentioned above, the effectiveness of regulation
has an indirect relation with compliance problems.
Regulatory theory asserts that the best way to regulate
is by being responsive to the conduct of the regulatees,
the people who display the focal behaviour. In the
case of forestry regulation, the regulatees subject to
direct effects are mainly forest owners and those
subject to structural effects are both forest owners and
forest organisations. Thus, policy instruments should
concentrate on regulating the behaviour of these
parties. However, in practice those whose behaviour
affects forest biodiversity vary. The relevant actor may
be also a legal or private person who plans forest
fellings, the owner of the felling rights, or the people
in charge of the actual felling.

Horne, Koskela and Owaskainen have studied the
attitudes of private forest owners using a typology
comprising multiobjective owners, recreationists, own-
ers seeking economic safety and owners emphasising
income from forestry. About 15 per cent of landown-
ers did not accept any kind of measures designed to
protect forest habitats. About 85 per cent would have
accepted at least one of the solutions presented. Over
one-third of the owners stated that they voluntarily
protect natural values in their forests. Some of them
would be willing to undertake protection even

% With reference to

without any compensation.
Karppinen’s and Appelstrand’s typologies,” 1 would

simplify the number of categories of regulatees and

% P Horne et al. (n68) 49-52, 58, 72.

** H Karppinen (n59) 53 and M Appelstrand, Miljomdlet i
skogsbruket — styrning och frivillighet, Lund studies in sociolo-
gy of law 26, 2007, 266-271, 298-299.
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Table 2, Compliance tool, typology of private forest landowners

Types of forest landowner

Characteristics

Conservationists

willing to conserve habitat without compensation

could go beyond the minimum standards of habitat
conservation in legislation

could even challenge the traditional forestry and
information guidance by forest agencies in order to
protect forest habitats strictly

Neutrals

willing to conserve habitat with some compensation

follow without question the minimum standards of
habitat conservation in legislation

do not challenge traditional forestry and information
guidance by forest agencies

Timber-market oriented

are not willing to conserve habitats with less than full
compensation

have some doubts about minimum standards of
habitat conservation in forest legislation

try to use traditional forestry and information
guidance in order to get maximal profit from the
timber of the forest habitats

describe the compliance problems in terms of three
types of forest owners. This typology is based on land-
owners in the Pirkanmaa area who have key habitats
in their forests and have been interviewed by Aijo. '
His research shows that 79 per cent of the landowners
who have made agreements on environmental
subsidies greatly appreciate the natural values of their
forests. Some of them would have protected the
habitat without any kind of compensation. However,
20 per cent saw no special nature values in their forest
habitats. They were timber-market oriented with a
focus on economic efficiency and would not remove
these habitats from economic use if not forced to do
so by law. The results can be generalised, taking into
account the other studies mentioned above, to mean
that 20 per cent of forest landowners are conservation-

ists, 20 per cent aim at maximum economic efficiency

' M Aijo (n58) 4.

and 60 per cent are neutral. This categorisation is not
meant to correlate directly with the actual practice
throughout the country, because even the same
landowners’ motivations may vary in different
circumstances. However, it at least gives us three
types of forest landowners who have different
characteristics and a means of analysing compliance
with various policy instruments (compliance tool, see
table 2).

Forestry regulation, as well as regulatory objectives
and strategies, should take this variety of forest
landowners into consideration better than it does at
present.”” If the voluntary approach is the approach
of choice in forestry regulation, then it should be
pointed out with reference to the compliance tool that
20 per cent of the owners may not be interested in

protecting forest biodiversity. This means that only 80

> M Appelstrand (n91) 298.
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per cent are probably willing to accept some kind of
voluntary protection. If this is an acceptable regulatory
objective, then the next step is to find a suitable mix
of policy instruments.

With deficient and imperfect regulation, imple-
mentation may well be successful among conserva-
tionists, but among neutrals it is already far more
uncertain. Thus, sanctions or other such mechanisms
are probably needed in order to ensure 80 per cent
enforcement of the regulatory target. This means, for
example, that it is possible to use voluntary agree-
ments for biodiversity protection but that the agree-
ments must be binding during the agreement period
and the instruments should also otherwise be in line
with the requirements of ecological effectiveness.

The compliance tool also suggests that strict nature
conservation may be necessary in certain ecologically
valuable areas owned by timber-market-oriented land-
owners. Thus, it is important also for landowners’
legal rights that the forestry regulation (legal frame-
work, policy instruments, etc.) for safeguarding
biodiversity is coherent and clear enough. When this
is achieved, then the landowners understand, on the
one hand, their possibilities to protect biodiversity
voluntarily and, on the other, the situations when the
public interest in nature conservation is so high that
biodiversity must be strictly protected by law. If the
largest group of neutrals is suspicious of the forestry
regulation for safeguarding biodiversity, its members
may move in the direction of the timber-market-
oriented landowners. In fact, Karppinen’s results
suggest that an exclusive emphasis on the economic
benefits of forests does not lead to the most active
silvicultural and cutting behaviour; rather, it is
multiobjective owners, those underscoring both the
monetary and amenity benefits of their forest prop-

erty, who are the most active in this respect.”

% H Karppinen (n59) 53.

7 Discussion

Voluntary policy instruments may lower monitoring
and enforcement costs,’ but one risk of voluntarism
is non-compliance. If non-compliance does not trigger
legal or other sanctions, the realisation of ecological
improvements has to rely on forestry firms or other
actors, motivated by their the powerful commer-
cial/strategic interests, to alter their behaviour from
“business-as-usual”’.” Actually, when cutting forests
and buying timber, forestry firms could inform the
forest owners better than they do at present about how
to maintain biodiversity.”

The risk of non-compliance with the regulatory
objective of maintaining biodiversity is probably high-
est among timber-market-oriented landowners. In
contrast, the voluntary approach may work well
without strict regulation among conservationist
landowners towards promoting ecologically sustain-
able use of forests. Other social factors may also lead
to successful compliance in the case of voluntary
instruments. However, voluntarism can inadvertently
lead to lex imperfecta if the voluntary policy instru-
ments, such as environmental support agreements, are
not backed by legislation. Without legal backing,
possible compliance problems and their control are no
longer legal issues in the traditional sense (at least in
continental law system). Other factors then easily
undermine the guidance of the legal framework in
forest management.

In Finland, forestry regulation provides only a gen-
eral framework for forest management and is thus in
principle responsive regulation” that allows forest

owners, using the best available knowledge, to decide

** G Parkhurst and J Shogren, Evaluating incentive mecha-
nisms for conserving habitat, Natural Resources Journal, 2003,
1148.

* OECD, Voluntary Approaches for Environmental Policy, 2003,
86.

* H Hanninen and M Kurttila (n45) 34.

71 Ayres and ] Braithwaite, Responsive regulation, Transcen-
ding the deregulation debate (Oxford University Press),
1992, 5.
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how to manage their privately owned forests. In
practice, research-based information guidance from
forest authorities and institutions has taken the place
of legal norms in forest management,” with the result
that forest owners do not necessarily know which part
of the applicable regulation is based on the law. Even
courts follow the information guidance as soft law
when they interpret flexible and weak provisions of
the FOA. Empirical studies from the year 2006 shows
that forest owners” knowledge of duties and recom-
mendations concerning ecologically sustainable forest
management can only be given a mark of “fair”.”
Thus, many forest owners seem to be ignorant of the
fact that the forest legislation mainly gives them
freedom of choice when trying to safeguard
biodiversity as part of managing forests. Under these
circumstances, at least the neutral group of owners
will probably comply in practice with the social norms
of forestry institutions and actors who place economi-
cally sustainable timber production first among the
different regulatory objectives. The social norms at
play may make it difficult for the owners to say no and
protect biodiversity beyond the standards of conven-
tional forest management without clear support by
legislation.'®

The examples of Finnish forestry legislation
presented above show that it is possible to use a
voluntary approach to promote nature conservation
in private forests. If the legitimacy of policy instru-
ments is high among landowners, defective or
imperfect regulation may work quite well in practice,
perhaps even better than strict normative legislation.
Thus, informational or economics-based legislation
can give signals sufficient to produce some extra
biodiversity protection. However, problems appear
if an owner does not want to follow the informational
or economic guidance that is intended to limit adverse

structural or direct effects or wants to do more

% Oinaala, Sampsa, Kirjoitus, joka muutti Suomen metsit,
(Helsingin Sanomat 9.11.), 2008.

* H Hanninen and M Kurttila (n45) 29.
1% M Appelstrand (n91) 297.

towards safeguarding biodiversity than the conven-
tional forest management guidance requires. Com-
mand and control regulation is thus needed for the
regulatory baseline'” and the voluntary approach can
raise the bar where biodiversity protection is con-
cerned. It is necessary to point out here that most of
the baseline in Finland is set out in the Nature Conser-
vation Act, a treatment of which falls outside the scope
of this article. However, the baseline in the FOA for
habitat protection, for example, should also be clear
enough.

Problems may become worse if the policy mixes of
informational, legal and economic measures used for
the same purpose do not function well together and
leave room for an implementation deficit or non-
compliance. Thus, when drafting legislation the
Government and Parliament must somehow value
forest biodiversity and decide on the appropriate
regulatory level of protection from the direct and
structural effects of forestry. A voluntary approach
alone, without any strict regulatory limits, is not the
solution in practice. The inconsistency in the level of
the legal system that is invoked may have serious
consequences for the whole policy mix used for a
particular regulatory purpose, in this case protecting
forest habitats. This consideration is illustrated in
greater depth using the regulatory pyramid, depicted
in Figure 3 (on next page).

The pyramid represents the normative idea that less
intrusive and less punitive measures should be the
‘reaction of first instance’, with regulators then being
able to move up and down the pyramid to access the
appropriate level of enforcement. The broad base of
the pyramid, representing the bulk of the matters that
are handled informally, narrows with the smaller
number of cases handled by progressively more
formal means."” The pyramid model seems to be

realised in part in Finnish forestry regulation,'” which

' N Gunningham and P Grabosky (n4) 433.
' T Foley (n15) 2.

1% According to Government Proposal 178/2006, 90,000 to
110,000 forest announcements are made per year; according
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is described below briefly from the top of the pyramid
to the bottom.

Criminal penalties at the top of pyramid can offer
guarantees of enforcement if regulations are clear
enough. Regulations should offer guidelines for
courts on how the criminal responsibility should be

apportioned between actors comprising the same

Figure 3. Regulatory Pyramid.
N Gunnigham et al. (n4) 397.

Criminal
penalty

Civil penalty

Administrative notice

Warning letter

Persuasion

party to individual cases. This is also a matter of the
preventive effects of regulation. Landowners and
other actors should also be able to recognise in
advance their potential criminal liability in particular
cases. This may mean that habitat protection according
to regulations should be public and the habitats
should be mapped somehow or even delimited
through decisions by the forest centres. This is also
important where landowners’ rights are concerned.
Furthermore, the possibility to request advance
information concerning the habitats of special impor-
tance from the forest centres is important in avoiding

violations of the forestry legislation. In Finnish forest

to the AFSF, the number of funding decisions is 50,000. In
contrast, the number of claims for recovery of funding in
2005 was 114. The number of forest offences in 2003-2005
was 9 per year and 6 in year 2006 (Suomen kansallinen
ymparistorikosseurantaryhma, Vuosiraportti vuoden 2006
ympiristorikoksista Suomessa, 2007, 17). These numbers do
not include the instances of minor criminal violence, but
they do describe the current situation.

regulation, one problem is that criminal sanctions
apply only in the case of violations of the biodiversity
baseline, namely destruction of habitats of special
importance. As this regulation is inconsistent and its
ecological effectiveness is uncertain, most of the
safeguarding of biodiversity in forestry regulation is
relegated to the other steps of enforcement pyramid.

The next enforcement step in the pyramid is civil
penalties. In Finland, voluntary administrative
agreements are used to protect forest biodiversity.
The evaluation presented above mentions environ-
mental subsidies and trade in natural values using
administrative agreements. The agreements can be
placed somewhere between private and public law,
as they have elements of each. Administrative agree-
ments form part of administrative decisions, but the
sanctions in cases of violation of such agreements are
usually based on those set out in the agreement itself,
not the general administrative legislation. The legisla-
tion should include framework regulation for the
negotiations and the agreement itself."” Civil sanc-
tions are used in the agreements in order to ensure
effectiveness.

The Finnish examples show that as policy instru-
ments these agreements must be carefully considered
before they are put to use, since they can function
perversely. In certain situations they may not provide
any incentives to promote biodiversity, but rather
encourage its destruction. Another salient question is
how to design the framework legislation underlying
the agreements and incentive measures in general.'”
The regulations for the voluntary measures should
allow flexibility in individual agreements, but should
set minimum qualification standards'®. The regula-
tion should ensure that the voluntary measures that
are based on agreements guarantee the protection of
biodiversity during the stipulated period and that the

agreements can be continued even after that period

1% O Méenpad, Hallinto-oikeus (WSOY), 2003, 139.
15 OECD (n21) 68-69.
106 T Bowles et al. (n18) 240.
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without administrative difficulties. The sanctions in
the agreement must be strict enough, even though the
agreement itself is made voluntarily, otherwise the
instruments can be used simply to gain extra profit on
top of the timber value of the habitat. Non-compliance
may emerge especially in cases where landowners are
timber-market oriented.

Administrative notice or negotiations with land-
owners or other actors may not function as a policy
tool if the number of administrative matters, such as
the Finnish forest use declarations, becomes too great.
The forest announcement may be a starting-point for
negotiations between the landowner and a forest
centre if the felling of forest affects habitats of special
importance. The duties of the landowners and others
concerning habitat protection have been established
directly in legislation in order to ensure protection, but
the policy mix comprising the announcement and
criminal and civil sanctions is not constructed in a
very sophisticated way. Due consideration must be
given to the choice of policy instruments when they
are mixed. Poor mixes may lead to situations in which
the effectiveness of regulation is not guaranteed
properly at any step in the pyramid. If poor policy
mixes lead to implementation that falls short of a
particular regulatory objective, the role of the policy
tools must be reconsidered. However, it is possible to
successfully combine regulatory-administrative
instruments and incentive-based measures, as exam-
ples in Japan, Korea and Greece have shown'”.

Warning letters, persuasion related to programmes
and plans, and forest certificates can together be seen
as constituting the informative guidance that is used
in Finland to reduce harmful structural effects on
forest biodiversity. This approach may be a good tool
in practice, but if the guidance on structural effects,
such as how to plan forestry, is not clearly regulated
and backed by administrative or criminal sanctions,
the protection of forest habitats against the effects will
be legally dubious and imperfect. This kind of volun-

17 OECD (n21) 116-117.

tary approach may be sensible in some cases, but as
a general regulatory policy for safeguarding
biodiversity it is legally ineffective in that it leaves out
the other levels of the regulatory pyramid. Informative
guidance is best used in combination with other

instruments.'®

8 Conclusions

The tools for the evaluation of regulation presented
here do not produce complete information about the
effectiveness of legislation. What they indicate can be
misleading without a critical understanding of the
social and economic context of the legislation in
question. It is possible in certain social and economic
contexts that lex imperfecta works well in implementing
the relevant policy objectives."” In such cases, but-
tressing regulation with sanctions is not necessarily
the solution. In theory, it is also possible that the
improvement of lex imperfecta actually vitiates the
outcome of a desired policy. This idea relates to
empirical legitimacy or acceptance.'” If the regulates
feel that particular legal mechanisms are a threat to
rather than guidance for their actions, they may act in
a less desirable way than before the amendment of the
legislation. In any event, the evaluation can formulate
a hypothesis regarding the level of effectiveness of
regulation or, more precisely, of particular legislation.
The hypothesis can be tested by empirical studies in
the fields of forest economy, sociology or ecology.
The methodological tools for evaluating regulation
that have been presented here have a number of clear
merits. Firstly, they form a cost-effective evaluation
method if one compares them to empirical studies.
Secondly, this evaluation aids other research work,
and is particular useful in interdisciplinary work.
Knowing the logic and deficiencies of regulation helps

to express empirical questions. The results of empiri-

1% N Gunningham and P Grabosky (n4) 427,430.
19 OECD (n21) 20-21.
% See P Horne at al. (n23) 76-77.
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cal studies do not become real arguments for improve-
ment of legislation without a proper understanding
of the logic of the regulation in force. Thirdly, knowl-
edge about regulation promotes understanding of
what contributes to a well-functioning legal system
and legal mechanisms in general.

This evaluation uses concepts such as lex imperfecta
and defectiveness and incoherence in regulation to
describe shortcomings. These gaps may cause imple-
mentation deficits and thus decrease the effectiveness
of regulation. Three categories of private forest
landowners have been described to illustrate that full
voluntarism in policy instruments may lead to very
different degrees of compliance depending on the
attitude of the landowners. Several factors other than
legal ones affecting the forestry behaviour of private
landowners had to be excluded from the study.

Moreover, forest owners’ values and objectives are de

pendent on the cultural, institutional, social and
economic environment in each country.""

These con-siderations must be taken into account
when making comparisons with other countries or
interpreting the present results. However, the main
outcome of the case study presented here is that the
effectiveness of forest regulation cannot simply rely
on voluntary approaches; the approaches must be
complemented by well-designed, strict policy instru-
ments and standards guaranteeing the minimum level
of biodiversity protection. The question is not which
form of regulation to choose, but of how to pass smart
regulation with a sophisticated mix of policy instru-
ments and standards. In this regard, the legal method
described in this article can provide valuable assis-
tance indeed in ascertaining what constitutes smart
regulation not only in Finland but in other countries

as well.

" See also H Karppinen (n59) 53-54.

-78-



Europeisk reglering av koldioxidlagring:
analys utifran miljorattsliga aspekter

David Langlet

1 Introduktion’ 2

For att undvika, eller atminstone minska risken for,
dramatiska klimatférandringar kravs en omvalvande
omstallning av hur méanskliga samhallen producerar
och konsumerar energi. I dagsldget ger forbranning
av fossilbranslen upphov till narmare 3/4 av de
antropogena utsldppen av koldioxid (CO,).” Komplet-
terande tekniker och metoder behover utvecklas for
att fasa ut fossilbrénslena.* Samtidigt blir det alltmer
uppenbart att de flesta alternativa tekniker for
energiproduktion &r behaftade med ekonomiska,

sociala och/eller miljoméassiga problem.’

! Forfattaren &r jur dr, tf. universitetslektor och forskare vid
Juridiska institutionen, Handelshdgskolan vid Géteborgs
universitet. Artikeln har méjliggjorts av forskningsfinansi-
ering fran Adlerbertska forskningsstiftelsen och Interreg
IVA. Forfattaren har behandlat de internationellréttsliga
aspekterna av koldioxidlagring i Langlet, D., Safe Return to
the Underground? — The Role of International Law in
Subsurface Storage of Carbon Dioxide, 18 (3) Review of
European Community and International Environmental
Law (2009), s. 286-303. Forfattaren ar tacksam for véardefulla
synpunkter fran fil dr Jenny T. Gronwall, Stockholm
Resilience Centre, forskningsingenjor Jan Kjarstad, Chal-
mers Tekniska Hogskola samt fran Nordisk Miljoréattslig
Tidskrifts anonyma peer review-granskare.

> Citatet ovan frdn World Energy Outlook 2008,
OECD/International Energy Agency, 2008, s. 37.

* IPCC, 2005: IPCC Special Report on Carbon Dioxide
Capture and Storage, prepared by Working Group III of the
Intergovernmental Panel on Climate Change, Cambridge,
2005, s. 55.

*A.a., s. 20.

° Att kdrnkraften dr omstridd beroende pad miljé- och
hélsoriskerna ar valbekant sedan lange. Likasa ar det, inte
minst i en svensk kontext, bekant att vattenkraft kan
generera allvarliga konflikter mellan ekonomiska intressen
och naturvardsintressen. Andra férnybara energikallor som
sol och vind moter ofta ocksa motstand grundat pa konkur-
rerande ansprak pa marken, liksom estetiskt grundade

What is needed is nothing
short of an energy revolution.

Manga ifragasdtter det ekonomiskt rimliga och
politiskt mojliga i att fa stater att avsta fran att utvinna
och anvinda de vildiga energiresurser som fortfaran-
de finns tillgédngliga i form av fossila branslen,
déribland miljomassigt mycket problematiska former
som kol och tjarsand.’ Prognoser talar i stillet om fort-
satt, eller t.o.m. 0kad, anvéndning av fossilbranslen,
framfor allt i de snabbt expanderande utvecklingseko-
nomierna.”

Aven om prognoser om energikéllor och energikon-
sumtion bor betraktas med viss skepsis, eftersom de
med nodvandighet baseras pa manga, och ofta hogst
osdkra, antaganden, belyser de vissa avgorande
fragor.® Ar det rimligt att tro att teknikutveckling och
politisk vilja kan styra manskligheten bort fran
fossilbranslen tillrackligt snabbt for att undvika (en

oacceptabelt stor risk for) omfattande skador pa

invandningar. De &r dven forenade med tekniska utmaning-
ar som beror pa att produktionen av el varierar kraftigt dver
tid (pa grund av tillgéangligheten av solljus resp. vind). Den
pa senare tid mest uppmarksammade konflikten ar vél
annars den kring anvandningen av jordbruksmark for
produktion av biobrdnslen. Nagot som manga uppfattar
som ett direkt, och akut, hot mot manga méanniskors
mojlighet att forsorja sig.

® Angéende tillgang till, och anvéndning av, kol i Indien,
Kina och USA, se The Future of Coal: Options for a Carbon-
constrained World, An interdisciplinary MIT study, Massa-
chusetts Institute of Technology, 2007, s. 6 och kap. 5. Om
kolets roll i Europa och europeisk “kolpolitik” se Hansson,
A., Kolets aterkomst — koldioxidavskiljning och lagring i
vetenskap och politik, Linkdping Studies in Arts and
Science, No 436, s. 77 ff.

7 The Future of Coal: Options for a Carbon-constrained
World, a.a., s. ix samt World Energy Outlook 2008, a.a., s.
38.

¥ Jaccard, M., Sustainable Fossil Fuels: The Unusual Suspect
in the Quest for Clean and Enduring Energy, Cambridge,
2005, s. 31 f.
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ekosystem och ménskliga samhillen?’ Alternativt, bor
vi acceptera fossilbransleanvandning som en oundvi-
klig del av energiproduktionen under 6verskadlig
framtid och darfor i stallet, eller snarare ocksa, satsa
pa att minimera klimateffekterna av sadan verksam-
het?

Utgangspunkten for den hér artikeln ar att ekono-
miska aktorer och politiker pd manga hall, inte minst
inom EU, har svarat jakande pa den andra fragan och
vidtar omfattande atgarder for att mojliggora fortsatt
anvandning av fossilbranslen samtidigt som klimat-
malen uppnas." Forhoppningen star huvudsakligen
till tekniker f6r infangande och lagring av koldioxid,
vanligen bendmnda med den engelska akronymen
CCS (carbon capture and storage). EU har beslutat om
omfattande ekonomiskt stod for att utveckla och
tillimpa CCS och nyligen dven vidtagit lagstiftningsat-
garder for att frimja dess anvandning pa ett konkur-
renskraftigt och sikert sitt."" I Norge &r utveckling av
CCS ett av statsmakterna sarskilt prioriterat forsk-
ningsomrade.” Det saknas dock inte kritiker av

satsningarna pa CCS."

’ Angdende “sparbundenhet” och inlasningseffekter hos
stora energisystem se Hansson, a.a., s. 45 f.

' Angaende kommissionens instéllning till CCS se Medde-
lande fran kommissionen till Europaparlamentet, radet,
europeiska ekonomiska och sociala kommittén samt
regionkommittén, Stod till tidig demonstration av hallbar
energiutvinning fran fossila branslen, 23.1.2008, KOM(2008)
13 slutlig.

" Bland annat ska upp till 300 miljoner utsldppsratter i
reserven for nya deltagare i EU:s “cap-and-trade” system
for utslappsrétter (handelssystemet) fram till den 31
december 2015 héllas tillgéangliga for att stimulera uppf6-
rande och drift av upp till 12 kommersiella demonstrations-
projekt for CCS. Europaparlamentets och radets direktiv
2009/29/EG av den 23 april 2009 om &ndring av direktiv
2003/87/EG i avsikt att forbattra och utvidga gemenskaps-
systemet for handel med utsléppsréttgr for vaxthusgaser,
EUT L 140, 5.6.2009, s. 63, art. 10a (8). Atgarder for miljosa-
ker CCS ar ocksa ett av de omraden till vilka intdkterna fran
auktionering av utsldppsratter inom handelssystemet ska
anvandas. Ibid., art. 10 (3) (e). Malet ar att gratis tilldelning
ska minskas gradvis for att helt fasas ut 2027. Ibid., ingres-
sens 21 punkt.

"2 St.meld. nr. 1 (2008-2009), Nasjonalbudsjettet 2009, s. 113.

" Se bl.a. The Illusion of Clean Coal och Briefing: Carbon
Capture and Storage, The Economist, March 7th 2009, s. 17-
18 respektive 64-65; Rochon, E. et al.,, False Hope: Why
Carbon Capture and Storage Won't Save the Climate,
Greenpeace International, May 2008, tillganglig pa

Syftet med artikeln &r att, med fokus pa gemen-
skapsratten, presentera det réttsliga ramverk som
haller pa att etableras for CCS och undersoka hur det
forhaller sig till, fran ett miljorattsligt perspektiv,
grundlaggande principer som forsiktighet, att forore-
naren ska betala, samt det 6vergripande malet om
hallbar utveckling. Forst ges dock en kort introduktion
till sjdlva tekniken och de risker med vilka den ar
forknippad. Darpa foljer en presentation och analys
av det rattsliga regelverket vilken avslutas med en

diskussion om dess relation till hallbar utveckling.

2 Tekniken

Detta dr inte platsen for en ingaende beskrivning av
CCS-tekniken." Helt kortfattat kan sigas att CCS
bestér av tre, eller fyra, steg, beroende pa hur man
raknar. Det forsta steget ar avskiljning eller infangan-
de av koldioxid. Detta kan ske antingen fore eller efter
forbranningen av brinslet. Den teknik som idag finns
tillganglig, eller befinner sig under utveckling, lampar
sig for anvandning vid stora punktkallor for koldioxid
som stal- och cementindustrier, raffinaderier och
varmekraftverk.”

Nasta steg handlar om transport av koldioxiden till
en lamplig lagringsplats. Med hansyn till de stora
volymer som maste hanteras for att CCS ska vara eko-
nomiskt och miljomassigt motiverat sker transporten
lampligen i rorledningar och/eller med fartyg. Detta
stiller krav pa en omfattande infrastruktur som inte
finns tillganglig idag. Dock finns stora likheter mellan
de tekniklosningar som idag anvénds for naturgas och

vad som skulle krdvas for storskalig transport av

<http://www.greenpeace.org/usa/press-center/reports4
/false-hope-why-carbon-capture> (16 maj 2009). For en
bredare kritisk diskussion om europeisk “CCS-politik” se
Hansson, a.a., kap. 4.

!4 Se istillet bl.a. IPPC 2005, s.19 ff samt Gode, J. & Hovse-
nius, G., Avskiljning och lagring av koldioxid i ett nordiskt
systemperspektiv, oktober 2005, Elforsk rapport 05:27.

' Den svenska regeringen identifierar stalindustrin, oljein-
dustrin, cementindustrin och ett flertal storre massabruk
som branscher eller anldggningar med sa stora punktuts-
lapp av koldioxid eller sa hog koncentration av koldioxid i
avgaende gaser att det kan vara intressant att dvervéga
CCS. Prop 2008/09:163, En sammanhallen klimat- och
energipolitik - Energi, s. 37.
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koldioxid.'

Sista steget, som ibland delas i tv, dr injektion och
lagring av koldioxiden i en lamplig geologisk forma-
tion. Ocksa for detta finns olika alternativ. Det
volymmassigt mest intressanta, och dven mest aktuella
i ett skandinaviskt perspektiv, dr att pumpa ned
koldioxiden i s.k. saltvattenakvifarer, dvs. omraden
med pords sandsten innehallande saltvatten och
avgransade av titare berglager."”

Sannolikt lampliga geologiska formationer finns
bland annat i sodra Ostersjon, sydostra Skane, sédra
Kattegatt och flera omraden i Danmark." Utanfor
Norges kust anvéands just en sadan formation, kallad
Utsira, for ett av de forsta storskaliga forsoken med
lagring av koldioxid. Dér lagras kontinuerligt, sedan
drygt tio ar, betydande mangder koldioxid som
avskiljts vid naturgasutvinning, 800 meter under
Nordsjons botten."” Den storsta potentialen i Europa
for koldioxidlagring bedéms ocksa finnas under sddra
och norra Nordsjon.”” Det bedrivs ocksa ett antal
projekt i norden syftande till geologisk koldioxidlag-
ring.”!

En annan mojlighet, som har tydliga ekonomiska
fordelar, ar att anvdnda koldioxiden for att oka
utvinningen av gas eller olja. Vid sa kallad Enhanced
Hydrocarbon Recovery (EHR)* kan till exempel
koldioxid pumpas ned i ett olje- eller gasfilt for att

mojliggora utvinning av storre volymer olja eller gas

'® Se generellt IPPC 2005, kap. 4 samt Ekstrom, C. m.fl,, CO,-
lagring i Sverige, juni 2004, Elforsk rapport 04:27, kap. 5.

'7 Ekstrém a.a. Om akviferer se Erlstréom M., Lagring av
koldioxid i djupa akviferer - Lagringsmojligheter i Sverige
och Danmark, december 2008, Elforsk rapport 08:84, s. 3 ff.

18 Erlstrom, a.a., s. 15-16, 37 och 45.

' Ekstrom m.fl., a.a., s. 9 samt National Inventory Report
2009 Norway, TA-2507/2009, tillgénglig pa <http://unfccc.
int/national_reports/annex_i_ghg_inventories/national_in
ventories_submissions/items/4771.php> (14 maj 2009), s. 114
ff.

* Hovsenius, G., Avskiljning och lagring av CO,. Kunskap
av strategiskt véarde for den svenska energisektorn, Septem-
ber 2008, Elforsk rapport 08:58, s. 20.

*! For en 6verblick 6ver CCS-projekt i norden se Hovsenius,
a.a., s. 27-30.

* Ofta anvénds istillet “Enhanced Oil Recovery (EOR)” nér
det ror sig om just olja respektive “Enhanced Gas Recovery
(EGR) ” nér det handlar om utvinning av gas.

an vad som annars hade varit méjligt.” Den uppenba-
ra fordelen &r att koldioxiden da nyttiggors och far ett
ekonomiskt varde. Erfarenheter av EHR med koldiox-
id finns i dag framfér allt fran Nordamerika.* Ménga
oljekallor i Nordsjon som natt sin produktionstopp bor
vara lampliga kandidater for tillampning av tekniken.
Dock finns problem eller fragetecken kring bl.a.
tidsaspekter och volymer.”

Nar koldioxiden val har pumpats ner i den geolo-
giska formationen och denna har forslutits vidtar
sjdlva lagringsfasen. Lagring ar egentligen ett missvi-
sande begrepp eftersom syftet ar att koldioxiden ska
bli kvar permanent, eller atminstone under en fran ett
manskligt perspektiv obegransad tid. Harefter bestar
samhallets intresse i att lagringsplatsen 6vervakas i
nodvandig omfattning sa att oférutsedda rorelser i
koldioxiden upptécks och eventuella lackage forhin-
dras eller atgardas. P4 grund av fysikaliska och
kemiska mekanismer bor koldioxiden over tid bli allt
mindre rorlig.”

Mojligheten finns ocksa att avskilja och lagra
koldioxid fran forbranning av biobrédnslen. Det ger
upphov till vad som fran klimatperspektiv brukar
betecknas som “negativa utslapp”, det vill sdga att
koldioxid tas ut frén den aktiva kolcykeln.” Detta
mojliggor i princip for verksamheter som anvander
fossila branslen att bli helt koldioxidneutrala trots att
avskiljningssteget i CCS-processen lamnar kvar 5-25%
av koldioxiden som darfor gar ut i atmosfiren.”

Avskiljningsprocessen kraver ocksa energi vilket

* For en beskrivning av EHR se IPPC 2005, a.a., s. 215-216.

* Legal Aspects of Storing CO, - Update and Recommenda-
tions, OECD/IEA, 2007, hdmtad fran
<http://www iea.org/Textbase/publications/free_new_Des
c.asp?PUBS_ID=1928> (12 maj 2009), s. 20.

* The Future of Coal: Options for a Carbon-constrained
World, a.a., s. xii.

* Erlstrom, a.a., s. 14.

*” Azar, C. m.fl,, Carbon Capture and Storage From Fossil
Fuels and Biomass — Costs and Potential Role in Stabilizing
the Atmosphere, 74 Climatic Change (2006), s. 47, pa s. 68;
samt Rhodes J. S. & Keith, D. W., Biomass with Capture:
negative emissions within social and environmental
constraints: an editorial comment, 87 Climatic Change
(2008), s. 326.

% Hovsenius, a.a., s. 2.
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innebér att mer bréansle maste anvandas jamfort med
en anldggning utan avskiljning. CCS med biobransle
skulle kunna kompensera for detta sa att en verksam-
hets totala effekt pa klimatet anda blir noll. Om inga
fossila brédnslen anvands inom verksamheten blir
resultatet istallet en minskning av koldioxid i atmosfa-

ren.

3 Risker

Inte heller risker ska har ges nagon utforlig beskriv-
ning.” En viktig distinktion maste emellertid goras;
den mellan klimatrisker och andra risker. Bada &r
direkt kopplade till risken for lackage av koldioxid i
samband med avskiljning, transport, injektion eller
lagring. Risken fran ett klimatperspektiv &r helt enkelt
att lackage av koldioxid undergraver nyttan med CCS,
vars enda syfte dr att minska koldioxidutslappen. Om
modeller och policys baseras pa antaganden om
effektiv avskiljning men detta inte uppnas, kan det fa
langtgdende konsekvenser for moijligheten att na
uppstallda klimatmal. De andra riskerna dr av mer
lokal och omedelbar natur och handlar om effekterna
pa manniskor och ekosystem i narheten av ett lackage.

Koldioxid ér, till skillnad fran metan (dvs. natur-
gas), inte explosivt. Daremot dr det tyngre &n luft och
ansamlas i slutna utrymmen eller lagt liggande
omraden. Effekten pa méanniskor dr, med stigande
halter,

kvavning * Effekten pa djur antas vara likartad. Ocksé

andningssvarigheter, medvetsloshet och
vaxter tar skada av att under lidngre tid utsdttas for
forhojda koldioxidhalter. Koldioxid som blandas med
grundvatten kan resultera i sankt pH-vdrde och att
tungmetaller 16ses ut och gor vattnet skadligt for
miénniskor och djur.” Mindre lickage till havet
forvantas fa begransade effekter men kan utgdra en
risk for vissa marina livsformer. Storskaliga utslapp
skulle bidra till den pagaende forandringen av havens
pH-virde med vilkdnda skador pa bland annat
koraller och andra skalbyggande djur som foljd.

» Se istallet IPPC 2005, avsnitt 4.4 och 5.7 och Ekstrém m.fl.,
a.a., kapitel 6.

%0 Ekstrom m.fl., a.a. s. 36.

% A.a., s. 37-38.

Genom stratifiering kan lackande koldioxid stangas
inne i en begransad vattenvolym och ddrmed fa storre
effekt. Marina ekosystems motstandskraft mot

forhojda koldioxidnivaer ar inte vil utforskad.

4 Rattslig reglering av CCS i EU

Eftersom erfarenheterna av avskiljning och framfor allt
lagring av koldioxid ar begransade, finns fa réttsliga
regelverk som dr specifikt anpassade till dessa
verksamheter. En del relevanta analogier finns dock,
bland annat hantering av naturgas och lagring av

1.3 De linder som

flytande eller gasformigt avfal
paborjat storre forsok med CCS, déribland Norge, har
i stor utstrackning anvant existerande regelverk, med
vissa modifieringar.** Det ror sig ofta om regler for
olje- och gasutvinning samt for transporter av sddana
produkter.

Att inordna CCS i existerande regelverk var ocksa
utgdngspunkten ndr kommissionen presenterade sitt
forslag till CCS-lagstiftning véaren 2008.° Forslaget
hade bl.a. foregatts av ett Internetbaserat samrad™ och
diskussioner i Europeiska Klimatférandringspanelens

1.37

arbetsgrupp III.” Riskerna med avskiljning och

2 IPCC 2005, a.a., s. 249; samt Risk Assessment and Mana-
gement Framework for CO, Sequestration in Sub-seabed
Geological Structures (CS-SSGS), Annex 3 till Report of the
Meeting of the SG Intersessional Technical Working Group
on CO, Sequestration, 3 May 2006, LC/SG-CO2 1/7, s. 15.

% IPPC 2005, a.a., s. 210 ff.

* Angaende Norge se Hallenstvedt, N., Current CCS
Regulation in Norway, hamtad fran <http://
www.ucl.ac.uk/cclp/pdf/CCS_in_Norway_April2008.pdf>
(1 juni 2009). Om Australien se Fahey, J. & Lyster, R,
Geosequestration in Australia: Existing and Proposed
Regulatory Mechanisms, 4 Journal for European Environ-
mental & Planning Law (2007), s. 378-392.

% Forslag till europaparlamentets och radets direktiv om
geologisk lagring av koldioxid och &ndring av radets
direktiv 85/337/EEG, 96/61/EG, direktiv 2000/60/EG,
2001/80/EG, 2004/35/EG, 2006/12/EG och férordning (EG) nr
1013/2006, 23.1.2008, KOM(2008) 18 slutlig. Angéende den
politiska bakgrunden till forslaget se Hansson, a.a., s. 78 ff.

% Analysis and interpretation of responses from the carbon
capture and storage internet consultation, September 2007,
ICF International, hamtad fran <http://ec. europa.
eu/environment/climat/ccs/eccpl_en.htm> (29 juni 2009).

% Final Report of Working Group 3: Carbon Capture and
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transport av koldioxid ansags vara sa likartade
riskerna med existerande verksamheter, framfor allt
hantering av naturgas, att befintliga regelverk ar
tillrdckliga. Vissa mindre adndringar ansags dock
nodvandiga for att passa in de olika delarna av CCS-
tekniken.* For reglering av lagringsfasen dvervigdes
flera alternativ, inklusive att reglera riskerna genom
direktivet om handel med utslédppsritter,” IPPC-
direktivet,” eller avfallslagstiftningen. I samtliga fall
fann man emellertid att regelverken skulle behova
andras avsevart for att &stadkomma en effektiv och
andamalsenlig reglering av koldioxidlagring. Forslaget
blev darfor att skapa en ny rattslig ram for just
lagringen, kompletterad med modifieringar av vissa
existerande rattsakter.”!

Behandlingen i Europaparlamentet (EP) resulterade
i ett antal modifieringar, som bland annat fortydligar
att CCS ska ses som en overgangsteknik och inte far
konkurrera ut andra atgarder som satsningar pa
energieffektivisering och férnybara energislag.*

En 6verenskommelse mellan radet och EP naddes
efter parlamentets forsta behandling av forslaget,
vilket darfor kunde antas slutligt av radet i april 2009
och publiceras ett par manader senare som direktiv
2009/31/EG om geologisk lagring av koldioxid

Geological Storage (CCS), The Second European Climate
Change Programme, as adopted on 1 June 2006, tillganglig
pa <http://circa.europa.eu/Public/irc/env/eccp_2/library?l=
/geological_storage/final_reportdoc/_EN_1.0_> (29 juni
2009). Angaende konsultationsprocessen, se Accompanying
Document to the Proposal for a directive of the European
Parliament And of the Council on the Geological Storage of
Carbon Dioxide, Commission Staff Working Document,
23.1. 2008, COM(2008) XXX, s. 9-11.

% Accompanying Document, COM(2008) XXX, a.a. s. 23-26.

% Buropaparlamentets och radets direktiv 2003/87/EG av
den 13 oktober 2003 om ett system f6r handel med utslapps-
ratter for vaxthusgaser inom gemenskapen och om @ndring
av radets direktiv 96/61/EG, EUT L 275, 25.10.2003, s. 32

“ Europaparlamentets och radets direktiv 2008/1/EG av den
15 januari 2008 om samordnade atgarder for att férebygga
och begrénsa fororeningar, EUT L 24, 29.1.2008, s. 8.

1 KOM(2008) 18 slutlig, a.a., s. 5. Se dven anlysen i Accom-
panying Document, COM(2008) XXX, a.a., s. 27-34.

** Europaparlamentets stdndpunkt faststdlld vid forsta
behandlingen den 17 december 2008 infoér antagandet av
Europaparlamentets och radets direktiv 2009/.../EG om
geologisk lagring av koldioxid ..., P6_TC1-COD(2008)0015,
ingressens 4:e skal.

(hérefter “lagringsdirektivet”).” Direktivet dr avsett
att gdlla i hela EES, dvs. forutom i EU ocksa i Norge,
Liechtenstein och pa Island.*

Forutom att skapa en ny och omfattande reglering
av geologisk lagring av koldioxid innehaller direktivet
ocksa andringar av en rad existerande réttsakter,
bland annat direktivet om miljokonsekvensbeskriv-
ningar (MKB),* IPPC-direktivet och miljdansvarsdi-
rektivet.* Lagringsdirektivet ska vara genomfort i
medlemsstaterna senast den 25 juni 2011.” I en separat
men samordnad process, beslutades ocksd om
andringar av direktivet om handel med utslappsratter,
vilka innebar att savél koldioxid som avskiljs vid
forbranning som eventuellt lackage vid avskiljning,
transport eller lagring riknas in i handelssystemet.*

I det foljande presenteras den gemenskapsrattsliga
regleringen av CCS utifran de funktionella stegen
avskiljning, transport och lagring (injektion och
forvaring). Den som redan ar fortrogen med regelver-
ket kan med fordel ga direkt till analysen i avsnitt 7

nedan.

41 Avskiljning
Vad gailler klimataspekten och den ekonomiska
barkraften hos CCS ar inkluderandet av koldioxi-

davskiljning i handelssystemet av storsta betydelse.”

* Det fullstindiga namnet dr Europaparlamentets och
radets direktiv 2009/31/EG av den 23 april 2009 om geolo-
gisk lagring av koldioxid och &ndring av radets direktiv
85/337/EEG, Europaparlamentets och radets direktiv
2000/60/EG, 2001/80/EG, 2004/35/EG, 2006/12/EG och
2008/1/EG samt forordning (EG) nr 1013/2006, EUT L 140,
5.6.2009, s. 114.

* Detta framgar av rubriken till direktiv 2009/31.

* Rédets direktiv 85/337/EEG av den 27 juni 1985 om
beddmning av inverkan pa miljon av vissa offentliga och
privata projekt, EGT L 175, 5.7.1985, s. 40.

‘¢ Europaparlamentets och radets direktiv 2004/35/EG av
den 21 april 2004 om miljdansvar for att forebygga och
avhjilpa miljsskador, EUT L 143, 30.4.2004, s. 56.

7 Direktiv 2009/31, art. 39 (1). Vissa 6vergangsregler giller
for befintliga lagringsplatser.

* Europaparlamentets och rddets direktiv 2009/29/EG av
den 23 april 2009 om dndring av direktiv 2003/87/EG i
avsikt att forbattra och utvidga gemenskapssystemet for
handel med utslappsrétter for vaxthusgaser, EUT L 140,
5.6.2009, s. 63.

* For en introduktion till hur handelssystemet fungerar, se
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Verksamheter som ingar i systemet far darmed direkt
ekonomisk nytta av minskningar som astadkoms
genom tillimpning av CCS. Det sker antingen genom
att tilldelade utsldppsréatter som p.g.a. CCS inte
behover anvédndas kan séljas pa marknaden eller
genom att man undviker kostnaden for att kopa
utslappsrétter, i de fall detta hade varit nodvéandigt
utan CCS.” Fran den 1 januari 2013 ska inga utslapps-
ratter behova lamnas for utslapp som verifieras som
avskilda och transporterade for permanent lagring i
enlighet med lagringsdirektivet.”

Redan idag finns det mdjlighet att beakta de
utslappsminskningar som dstadkoms med CCS inom
handelssystemet genom mojligheten for enskilda
medlemsstater till unilateralt inférande av ytterligare
verksamheter.” Det dr dock ingen langsiktigt lamplig
16sning. Efter utvardering av alternativa forhallnings-
satt till CCS fann kommissionen att generell inklude-
ring av alla CCS-projekt i handelssystemet var det
langsiktigt mest lovande, framfor allt med hénsyn till
behovet av att skapa forutsidgbarhet och framja
investeringar i tekniken. Det forutsatter emellertid
robusta Overvaknings- och rapporteringsmekanis-
mer.” Ocksa utsldpp av koldioxid, till exempel genom
lackage, vid avskiljning, transport och geologisk

lagring, inkluderas i handelssystemet och kommer att

Olsen Lundh, C., Det gemensamma atagandet, svenska
klimatambitioner och EU-ETS, i Cramér, P., Gustavsson, S.
& Oxelheim, L. (red.) EU och den globala klimatfragan,
Santérus, Stockholm, 2008, s. 79.

* Tilldelningen varierar mellan olika medlemslédnder och
sektorer. De flesta inkluderade industrier, férutom elpro-
duktion, far i dagslaget gratis tilldelning av utslappsrétter,
baserad pa historiska utslapp. Denna minskar dock gradvis
over tid.

5 Direktiv 2003/87/EG, art. 12 (b) (3a) (4ndrad enligt
direktiv 2009/29/EG).

%2 Direktiv 2003/87/EG, art. 24 (1). Kommissionen maéste
godkénna ett sadant inkluderande och ska da beakta bl.a.
mojliga snedvridningar av konkurrensen, systemets
miljomassiga integritet och det planerade overvaknings-
och rapporteringssystemets tillforlitlighet.

* Commission staff working document — Accompanying
document to the Proposal for a Directive of the European
Parliament and of the Council amending Directive
2003/87/EC so as to improve and extend the greenhouse gas
emission allowance trading system — Impact assessment
{COM (2008) 16 final} SEC/2007/0052 final, stycke 3.5.4 -
3.5.5.

behova tackas av motsvarande utslédppsratter.

Anvéandning av koldioxidavskiljningsteknik &r i
forsta hand ett alternativ vid etablering av nya
anldggningar for till exempel elproduktion. Installa-
tion vid befintliga forbrannings- eller industrianlagg-
ningar &r ofta forenat med betydande kostnader och
praktiska problem.”

For forbranningsanldggningar med en nominell
elektrisk effekt pa 300 megawatt eller mer som ges
tillstand efter maj 2009 kravs att driftsansvariga gor
ett antal bedomningar avseende tillampbarheten av
CCS. Det som ska bedomas dr huruvida lampliga
lagringsplatser for koldioxid finns tillgdngliga; om
transport fran anldggningen till lagringsplatsen ar
tekniskt och ekonomiskt genomforbar; samt om det
ar tekniskt och ekonomiskt mojligt att eftermontera
utrustning for koldioxidavskiljning.”> Om svaret &r
jakande pa samtliga punkter ska myndigheterna se till
att lampligt utrymme avsétts vid anldggningen for
installation av utrustning for koldioxidavskiljning och
-komprimering.” Nagot krav pa att sddan utrustning
faktiskt ska installeras ger gemenskapsratten i nulaget
inte stod for.

Krav pa anvandning av CCS vid vissa anldggningar
har diskuterats som ett alternativ till att skapa ekono-
miska incitament genom inkludering av CCS i
handelsdirektivet. Fragan ska ses 6ver inom en relativt
snar framtid. Om CCS visar sig vara sdker och
ekonomiskt genomforbart ska kommissionen, senast
i mars 2015, rapportera om huruvida det 4r nddvan-
digt och praktiskt mojligt att faststdlla obligatoriska
utsldppsnormer for nya elproducerande stora forbran-
ningsanldggningar.”” Sadana utslippsnormer skulle
kunna innebéra att det blir tekniskt omgjligt att till
exempel producera el genom forbranning av kol utan

anvandning av CCS. Det skulle i sa fall innebéra ett

** Gode & Hovsenius, a.a., s. 32.

* Europaparlamentets och ridets direktiv 2001/80/EG av
den 23 oktober 2001 om begréansning av utslapp till luften
av vissa fororeningar fran stora férbranningsanlaggningar,
EGT L 309, 27.11.2001, s. 1, art. 9a (1) (4ndrad enligt direktiv
2009/31).

% Direktiv 2009/31, art. 9a (2).

*” Direktiv 2009/31, art. 18 (7). Andra tolkningar &r ocksa
mgjliga.....
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avsteg fran principen bakom handelsdirektivet, dvs.
att det ar ekonomiska mekanismer som ska avgora hur
det beslutade utslappsutrymmet fordelas mellan olika
typer av verksamheter. Dock innebdr redan idag
mekanismerna for tilldelning av utsldppsratter
undantag fran den principen.”

Naér koldioxid avskiljs fran en anldggning som i sig
(dvs. oaktat avskiljningen av koldioxid) ar foremal for
obligatorisk miljokonsekvensbedomning - t.ex.
varmekraftverk med en varmeproduktion pa 300
megawatt eller mer — blir d&ven anldggningen for
koldioxidavskiljning féremal for krav pa en sadan
beddmning. Mojlighet finns till undantag i enskilda
fall. Detsamma géller andra avskiljningsanlaggningar
dér minst 1,5 megaton koldioxid avskiljs arligen. I
bada fallen forutsdtts att avskiljningen sker for
geologisk lagring enligt lagringsdirektivet.” Nar det
galler avskiljningsanldggningar som inte avskiljer
koldioxid fran en MKB-pliktig anldggning och dar den
arliga avskiljningen dr mindre dn 1,5 megaton far
medlemsstaterna sjdlva bedoma, fran fall till fall eller
utifran kriterier som de lagger fast, om en miljokonse-
kvensbeddmning ska krévas.®

Avskiljning av koldioxid faller vidare under IPPC-
direktivet om avskiljningen sker fran en anldaggning
som i sig faller under det direktivet.” Det medfor
bland annat att anvdndning av basta tillgdngliga
teknik och effektiv energianvandning ska sakerstallas
vid tillstdndsgivning.” Verksamheten ska heller inte

% Se bl.a. direktiv 2003/87/EG, art. 10 och 10a.

* Direktiv 85/337/EEG, bilaga I, punkt 24 (dndrad genom
direktiv 2009/31) och art. 4(1).

% Ibid., bilaga II, punkt 3 (j) (dndrad genom direktiv
2009/31) och art. 4(2).

*! Ndrmare bestdmt som &r listad i bilaga I till IPPC-direkti-
vet. Direktiv 2008/1, bilaga I, punkten 6.9.

% Angaende planerade férandringar av hur bista tillgéngli-
ga teknik (BAT) ska tillimpas och hur genomférandet ska
kunna goras mer enhetligt och konsekvent i hela Unionen,
delvis genom att ge s.k. BAT-referensdokument (BATREF)
en tydligare réttslig roll, se Forslag till Europaparlamentets
och Radets direktiv om industriutslapp (samordnade
atgarder for att forebygga och begrdnsa fororening-
ar),(Omarbetning) 21.12.2007, KOM(2007) 844 slutlig, s. 10;
Europaparlamentets lagstiftningsresolution av den 10 mars
2009 om forslaget till Europaparlamentets och radets
direktiv om industriutslapp, C6-0002/2008 -
2007/0286(COD)); samt Faktapromemoria 2008/09:FPM2.

tillatas orsaka nagon betydande fororening. Det
omfattar alla typer av fororeningar som verksamheten
kan ge upphov till, inte bara sddana som ar direkt
kopplade till koldioxiden.®

En viktig frdga har varit huruvida avskiljd koldiox-
id ska betraktas som avfall. Sedan tidigare &r ”gasfor-
miga utsldpp till luften” undantagna fran avfallsdirek-
tivets tillimpningsomrade.** Att det undantaget skulle
vara tillampligt pa avskiljd koldioxid ar dock tveksamt
och vid vissa avskiljningstekniker i princip uteslutet.
Lagstiftarens syfte har varit att koldioxid som avskiljts
for geologisk lagring i enlighet med lagringsdirektivet
inte ska betraktas som avfall.” En dndring av avfallsdi-
rektivet har dérfor beslutats. Den nya texten kan, i den
svenska sprakversionen, tolkas som att det ar forst nar
den avskiljda koldioxiden transporterats till lagrings-
platsen, och eventuellt ocksa lagrats, som den upphor
att omfattas av direktivet.” En sddan tolkning &r dock
svar att forena med ingressen till lagringsdirektivet
samt med den &ndring som gjorts av forordningen om

transport av avfall.”

Den perfektform — ”avskilts och
transporterats” — som ger detta intryck pa svenska har
heller inte samma effekt i den engelska sprakversionen

och anvinds inte alls i den danska eller tyska.” Den

Direktiv om industriutslapp (IPPC-direktivet), s. 2.

% Direktiv 2008/1, art. 3 (1). Angéende begreppet " forore-
ning”, se art. 2, punkt 2.

% Direktiv 2006/12, art. 2 (1) (a).
% Direktiv 2009/31, ingressens 46 stycke.

% Det aktuella stycket lyder “koldioxid som awvskilts och
transporterats for geologisk lagring och som lagrats geolo-
giskt i enlighet med” lagringsdirektivet, omfattas inte av
avfallsdirektivet. (kursivering ej i original) Direktiv 2006/12,
art. 2 (1) (a) (dndrad genom direktiv 2009/31, art. 35).
Undantaget galler ocksa koldioxid som avskilts och trans-
porterats for volymmassigt begransad lagring for
forsknings- och utvecklingsaindamal och som dérfor faller
utanfor tillimpningsomradet for direktiv 2009/31.

% Enligt ingressens 46:e skl bor “koldioxid som avskiljs och
transporteras for geologisk lagring” undantas fran avfalls-
reglerna. Angaende forordningen om transport av avfall se
avsnitt 4.2 nedan.

% Den engelska versionen lyder ”carbon dioxide captured
and transported for the purposes of geological storage and
geologically stored in accordance with Directive
2009/31/EC”. Directive 2009/31, art. 35; den danska lyder
”kuldioxid, der opsamles og transporteres med henblik pa
geologisk lagring, og som lagres geologisk i overensstem-
melse med Europa-Parlamentets og Radets direktiv
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rimliga tolkningen ar séledes att koldioxiden faller
utanfor avfallsdirektivet redan fran den tidpunkt da
den avskiljs, forutsatt att syftet ar att den ska bli
foremal for geologisk lagring. Hur detta syfte ska
faststéllas framgar inte av direktivet. Att enbart ga pa
innehavarens uttalade avsikt dr knappast tillrackligt
for att den skyddsniva som avfallslagstiftningen syftar
till ska uppratthallas. Daremot bor en bedomning
kunna goras av huruvida avskild koldioxid lagras och
hanteras inom ramen for ett system och en infrastruk-

tur som anvandas for sddan lagring.

4.2 Transport

Som ovan ndmnts &r, med tanke pa volymerna,
rorledningar och fartyg de rimliga alternativen for
transport av avskiljd koldioxid.” Genom en &ndring
av MKB-direktivet stills krav pa miljokonsekvensbe-
domning av rorledningar for transport av koldioxid
for geologisk lagring om ledningarna har en diameter
pa mer an 800 millimeter och en langd pa over 40
kilometer. Detta motsvarar vad som sedan tidigare
giller for naturgasledningar.”” Kravet géller ocksa
tillhorande tryckstegringsstationer.”! Fér mindre
rorledningar som tjanar samma syfte giller att
medlemsstaterna sjdlva ska bedoma, fran fall till fall
eller utifrdn kriterier som de lagger fast, om en
miljokonsekvensbeddmning kréavs.”> Som jamforelse
kan ndmnas att transport av koldioxid 60 km fran ett
storre olje- eller koleldat kraftverk (cirka 5 miljoner
ton/ar) berdknas krava en rérledning med en diameter
pa 500 millimeter.” De ledningar som kommer att falla
under det obligatoriska MKB-kravet kan alltsa
formodas bli sddana som samlar upp koldioxid fran

flera anldggningar for transport till en lagringsplats.

2009/31/EF”. Direktiv 2009/31/EF, art. 35. Se ocksa Richtlinie
2009/31, art. 35.

% Om dessa tva transporttekniker, se vidare Accompanying
Document, COM(2008) XXX, a.a. s. 23-26.

" Aa.s. 24.

”' Direktiv 85/337/EEG, bilaga I, punkt 16 (dndrad genom
direktiv 2009/31) och art. 4(1).

7 Direktiv 85/337/EEG, bilaga II, punkt 10 (i) (dndrad
genom direktiv 2009/31) och art. 4(2).

78 Ekstrom m.fl., a.a. s. 23 och 30.

Efter en andring faller transporter av koldioxid inte
under forordningen om transport av avfall sa lange de
sker for geologisk lagring enligt lagringsdirektivet.”*
Inte heller faller sddana transporter i dagslaget under
det sa kallade Sevesodirektivet om atgarder for att
forebygga och begrdnsa foljderna av allvarliga
olyckshéndelser dér farliga &mnen ingar.” Sikerheten
kring fartygstransporter av koldioxid regleras genom
flera internationella och vissa gemenskapsrattsliga

regelverk. Dessa behandlas inte ndrmare hér.”

4.3 Lagring

Som namnts ovan skapar gemenskapen ett helt nytt
regelverk, i form av lagringsdirektivet, for “miljomas-
sigt séker geologisk lagring av koldioxid”.” Syftet med
saddan lagring dr ”permanent inneslutning av koldiox-
id pa ett satt som forhindrar och, dér detta inte ar
mojligt, i majligaste man eliminerar negativa effekter
och eventuella risker for miljon och maéanniskors
hilsa”.”® Direktivet ar tillimpligt pa geologisk koldiox-
idlagring inom medlemsstaternas territorier, i deras

ekonomiska zoner” liksom pé& deras kontinental-

7* Buropaparlamentets och ridets forordning (EG) nr
1013/2006 av den 14 juni 2006 om transport av avfall, EUT
L 190, 12.7.2006, s. 1, art. 3 (1) (h).

7® Radets direktiv 96/82/EG av den 9 december 1996 om
atgarder for att forebygga och begrdnsa foljderna av
allvarliga olyckshandelser dér farliga &mnen ingar, EGT L
10, 14.1.1997, s. 13. Om Sevesodirektivets eventuella
framtida tillimpning, se vidare avsnitt 4.3 nedan.

7% Se istillet Accompanying Document, COM(2008) XXX,
a.a. s. 25-26 och Raine, A., Transboundary Transportation of
CO, Associated with Carbon Capture and Storage Projects:
An Analysis of Issues under International Law’, Carbon &
Climate Law Review, no 4, 2008, s. 358.

”7 Direktiv 2009/31, art. 1 (1).
78 Direktiv 2009/31, art. 1 (2).

” Den ekonomiska zonen sticker sig, givet att kuststaten
har havdat en sadan zon, maximalt 200 sjomil (c:a 37 mil)
fran baslinjen. FN:s havsrattskonvention, Montego Bay, 10
december 1982, SO 2000:1, art. 57 Baslinjen ar antingen
detsamma som lagvattenlinjen utmed kusten eller, dar
kusten ar valdigt oregelbunden, réta linjer som dragits
mellan lampliga punkter, t.ex. dar. Ibid., art. 5-7. Nar tva
motstaende kuststater ligger mindre dn 400 sjomil fran
varandra (dvs. utrymme saknas for tva fulla 200-milszoner)
ska gransen for deras ekonomiska zoner bestimmas genom
en dverenskommelse baserad pa internationell ratt. Ibid.,
art. 74.
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socklar® (enligt definitionen i havsrittskonventio-
nen).” Lagring i ett geologiskt omrade (lagringskom-
plex)® som stricker sig utover dessa omraden ska inte
tillatas.*” Nagon skillnad mellan lagring i geologiska
formationer pa land och under havet gors i stort sett
inte. Lagring i sjdlva havet, det vill sédga att koldioxid
pumpas ut i vattenpelaren, dr ddremot inte tillaten.**
Det aterspeglar ett motsvarande férbud som tidigare
beslutats av parterna till OSPAR-konventionen
avseende Nordostatlanten.”

Fréan effektivitetssynpunkt, det vill siga dnskan att
optimera forutsattningarna for tillampning av miljo-
massigt saker CCS inom EU, hade det sannolikt varit
onskvart med ett gemensamt system for att identifiera
och utnyttja lampliga lagringsplatser. Dock skulle det
innebdra ganska langtgaende inskrankningar av
medlemsstaternas kontroll dver det egna territoriet.*®
I stallet har en modell valts som ldmnar till de enskilda
medlemsstaterna att bestamma om, och i sa fall var,
lagring av koldioxid ska fa forekomma inom deras
territorium eller jurisdiktionszoner. De har en otvety-

dig ratt att helt avsta fran att identifiera eller utnyttja

% Kontinentalsockeln utgdrs av havsbotten och dess
underlag i omradet utanfor kuststatens territorialhav. Den
strécker sig 200 sjomil fran baslinjen eller till den sa kallade
kontinentalrandens ytterkant, dock maximalt 350 sjomil
fran baslinjen. Med kontinentalrand avses landmassans
forlangning under vattnet. Beroende pa de geologiska
omsténdigheterna kan kontinentalsockeln dock i vissa fall
stricka sig annu langre. Havsrattskonventionen, art. 76.

8 Direktiv 2009/31, art. 2 (1).

2 Med "lagringskomplex” forstas enl. direktivet lagrings-
platsen och omgivande geologiskt omrade som kan paverka
lagringsintegriteten och -sdkerheten (dvs. sekundéara
lagringsformationer). Direktiv 2009/31, art. 3 punkt 6.

% Direktiv 2009/31, art. 2 (3).
% Direktiv 2009/31, art. 2 (4).

% Konventionen for skydd av den marina miljén i Nordos-
tatlanten, Paris, 22 september 1992, SO 1994:25; OSPAR
Decision 2007/1 to Prohibit the Storage of Carbon Dioxide
Streams in the Water Column or on the Sea-bed. Om den
havsrattsliga regleringen av CCS se vidare Langlet, a.a., s.
291.

* Notera dven att medlemsstaterna i EG-férdraget har
behallit en mojlighet att utéva vetoratt mot miljdlagstiftning
som paverkar bland annat markanvandning och strukturen
pa medlemsstaternas energiforsorjning. EGF, art. 175.

eventuella limpliga lagringsplatser.”” Stater som avser
att tillata geologisk lagring ska gora en bedomning av
tillganglig lagringskapacitet, for hela eller delar av
territoriet. Det dr dven medlemsstaterna som fattar
beslut om faktiskt lagring i enskilda fall. Mer om det
nedan.®

Lagringsdirektivet innehéller ett antal kriterier for
bedémningen av en geologisk formations lamplighet
som lagringsplats.”” Om det for att identifiera en
lamplig plats krdavs en undersokning av potentiella
platser som inbegriper borrning, injektionstester och
liknande atgéarder, far en sadan komma till stand bara
med ett sédrskilt undersokningstillstand. Alla som
forfogar 6ver den kapacitet som krévs har rétt att soka
tillstdnd och f& en prévning enligt objektiva och icke-
diskriminerande kriterier. Under tillstandets giltig-
hetstid har innehavaren ensamrétt pa att undersoka
potentiella lagringskomplex inom det omrade som

tillstandet avser.”

4.3.1 Vad som lagras

Det som lagras ar, med direktivets terminologi, en
koldioxidstrom. Med det avses ett flode av substanser
som d&r resultatet av processer for koldioxidavskilj-
ning.”" Vid avskiljning erhaller man vanligen inte helt
ren koldioxid. Istdllet &r den uppblandad med andra
damnen, t.ex. fran rokgaser eller medel som anvénts vid
avskiljningen.” Det finns en oro for att koldioxidlag-
ring ska anvéndas for att bli av med olika typer av
avfall genom att tillsitta dem till koldioxidstrémmen.”
Det skulle i manga fall innebéra ett kringgaende av
avfalls- och dumpningsregler och dven kunna paverka
sakerheten. Inget avfall eller andra substanser far

darfor tillsattas koldioxidstrommen i syfte att bortskaf-

¥ Direktiv 2009/31, art. 4 (1).

% Se avsnitt 4.3.2 nedan.

% Direktiv 2009/31, bilaga 1.

* Direktiv 2009/31, art. 5.

°! Direktiv 2009/31, art. 3 punkt 13.

 Accompanying Document, COM(2008) XXX, a.a. s. 70.

»® A.a., s. 70 och ‘Risk Assessment and Management
Framework for CO, Sequestration in Sub-seabed Geological
Structures (CS-SSGS)’, a.a., s. 11.
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fa dem. En koldioxidstrom maste ocksa, for att fa
lagras, bestd huvudsakligen av koldioxid. Bland
ovriga krav pa strommens sammansattning finns att
den inte far innehdlla andra substanser an koldioxid
i en omfattning som skulle kunna ha negativa effekter
pa lagringsplatsens integritet eller utgora en betydan-
de risk for miljon eller ménniskors hélsa. ** 1begrep-
pet “lagringsplats” inkluderas, forutom den volym
inom en geologisk formation dér koldioxiden lagras,
dven ytanldggningar och injektionsanldggningar.”
Kommissionen ska, nér sa ar lampligt, anta riktlinjer
for tillampning av kraven pa koldioxidstrommens

sammanséttning.”

4.3.2 Tillstind

For geologisk lagring av koldioxid krdvs normalt
tillstand. Undantag fran tillstindskravet galler for
planerad lagring av mindre dn 100 kiloton koldioxid
for forskning och utveckling eller provning av nya
produkter och processer.” Det kan jamforas med de
c:a 5 milj. ton som ett storre olje- eller koleldat kraft-
verk genererar arligen eller med de 1 500 ton som
existerande fraktfartyg for koldioxid kan transporte-
ra.® Innan tillstindsprévning kan ske maéste en
miljokonsekvensbedomning goras i enlighet med
MKB-direktivets krav.” Om lagringen sker inom en
medlemsstats territorium och riskerar att berora
grundvatten maste den geologiska formation som viljs
vara “permanent olamplig for andra &ndamal”,
eftersom injektion av en koldioxidstrom annars inte
ar tillaten enligt de atgardsprogram som medlemssta-

terna ska uppritta enligt vattendirektivet.'™

** Direktiv 2009/31, art. 12 (1).

% Direktiv 2009/31, art. 3, punkt 3.
% Direktiv 2009/31, art. 12 (2).

7 Direktiv 2009/31, art. 2 (2).

* Ekstrom m.fl,, a.a. s. 23 och 28. Dock finns planer pa
fartyg som kan frakta 20 000 ton.

% Direktiv 85/337, art. 4.1 och bilaga I, punkt 23 (dndrad
genom direktiv 2009/31).

1% Europaparlamentets och radets direktiv 2000/60/EG av
den 23 oktober 2000 om uppréttande av en ram for gemen-
skapens atgarder pa vattenpolitikens omrade, EGT L 327,
22.12.2000, s. 1, art. 11 (3) (j), fjarde strecksatsen (dndrad

Vid provning av en ansdkan om att driva en
lagringsplats géller samma krav pa dppenhet och icke-
diskriminering som f6ér undersokningstillstind. En
ansOkan om lagringstillstdnd, stalld till den behoriga
myndigheten i den aktuella medlemsstaten (nedan

“myndigheten”),"”"

ska bland annat innehalla bevis pa
sokandens tekniska kompetens, en beskrivning av
lagringskomplexet och den férvantade sdkerheten,
den totala méngden koldioxid som ska lagras, trans-
portmetoder, koldioxidstrommens sammansattning
och atgérder for att forhindra betydande storningar.'”

En viktig grund for bedomningen av den foreslagna
lagringsplatsens lamplighet ar den tredimensionella
statisk-geologiska modell som ska konstrueras.
Modellen ska beskriva lagringskomplexet i termer av
bl.a. area och djup och spricksystem samt reservoarens
geomekaniska, geokemiska och flodesmadssiga
egenskaper. Den ska baseras pa uppgifter som samlas
in i enlighet med kriterier i direktivet. Modellen ar
tankt att ge information om bl.a. lagringskapacitet,
koldioxidens spridning 6ver tid, mekanismer for och
omfattning av koldioxidinfangning, risken for sprick-
bildning i lagringsformationer och takbergarter samt
risken for lickage fran lagringsplatsen.'®

En viss geologisk formation far véljas som lagrings-
plats bara om det inte, under de planerade anvéand-
ningsforhallandena, medfér nagon “betydande risk”
for lickage eller for miljon eller manniskors hilsa. '*
Vad som ndrmare krdvs for att detta kriterium ska

anses uppfyllt dr dock langt ifran tydligt. '

genom direktiv 2009/31).

""" Som é&r brukligt i gemenskapslagstiftningen aliggs
medlemsstaterna att utse en, eller flera, behdrig(a) myndig-
het(er) som ska ansvara for att de skyldigheter som direkti-
vet faststéller fullgors. Direktiv 2009/31, art. 23.

192 Direktiv 2009/31, art. 7.
1 Direktiv 2009/31, art. 7 (3) och 4 (3) samt bilaga L.
1% Direktiv 2009/31, art. 4 (4).

% Med “betydande risk” avses “en kombination av en
sannolikhet att skada ska uppkomma och skada av en
omfattning som inte kan forbises utan att direktivets syfte
nir det galler den berdrda lagringsplatsen ifragasétts”.
direktiv 2009/31, art. 3, punkt 18. Den svenska sprakversio-
nen ar sannolikt missvisande da den ger intryck av att det
bara ar skadas omfattning som inte ska kunna forbises utan
att direktivets syfte kan ifragaséttas. En sadan tolkning
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For svensk del har regeringen pekat pa behovet av
att utnyttja befintliga matdata som Statens geologisk
undersokning (SGU) erhéllit vid tidigare prospekte-
ring. Forhoppningen ar att dessa ska indikera var
lampliga geologiska strukturer finns och minska
behovet av nya och mycket kostsamma undersokning-
ar for att lokalisera potentiella lagringsplatser.'®
Norge har ingatt ett avtal med Storbritannien om

gemensam kartlaggning av potential for koldioxidlag-

innebar att sjalva sannolikheten for att skada ska uppkom-
ma forblir odefinierad. En rimligare tolkning, som ocksa ar
val forenlig med de danska och engelska sprakversionerna,
ar att det ar kombinationen av sannolikheten och omfatt-
ningen som inte ska kunna forbises utan att syftet kan
ifrdgasattas. I den danska versionen definieras “vaesentlig
risiko” som ”en kombination af en sandsynlighed for, at en
skade indtreeffer, og et omfang af skade, som der ikke kan
ses bort fra, uden at der seettes spargsmalstegn ved dette
direktivs formal for sa vidt angér den pageeldende lagrings-
lokalitet”. Det stammer ocksa 6verens med en vedertagen
forstdelse av begreppet risk. Dessvdrre blir begreppet
“betydande risk” svarfangat d&ven med denna tolkning
eftersom direktivets syfte ar langt ifran glasklart. Direkti-
vets syfte synes, som noterats ovan, vara ”“miljomassigt
sdker geologisk lagring av koldioxid for att bidra till att
bekdmpa klimatférandringar.” Syftet med “miljomassigt
séker geologisk lagring” av koldioxid &r i sin tur ”perma-
nent inneslutning av koldioxid pa ett satt som foérhindrar
och, déar detta inte ar méjligt, i méjligaste man eliminerar
negativa effekter och eventuella risker for miljon och
manniskors héilsa.” For att vara betydande ska en risk alltsa
innebara att mojligheten att bidra till att bekdmpa klimatfo-
réandringar genom geologisk lagring av koldioxid, varvid
negativa effekter forhindras eller, nér det inte d&r mgjligt, i
mojligaste man elimineras, kan séttas i fraga. En risk &r
forstas alltid mdjlig att forhindra genom att inte tillata
lagringen. Detta kravs dock inte, vilket dr helt naturligt
eftersom de sannolikt skulle omdjliggdra varje geologisk
koldioxidlagring eftersom risken knappast nagonsin kan
visas vara noll. Det som maste bedémas tycks bli om en risk
hotar mdjligheten att i méjligaste man eliminera risker som
inte kan undvikas. Otydligheten 6ppnar upp for en ganska
fri bedémning, dven om direktivet kan anses sdnda en
signal om att forsiktigt ska rada. Ramverket for utvardering
och hantering av risker relaterade till koldioxidlagring
under OSPAR-konventionen talar i stillet om “the risk of
CO, (and incidental associated substances) escaping from
the formation is reduced to an insignificant level.” Frame-
work for Risk Assessment and Management of Storage of
CO, Streams in Geological Formations (FRAM)’, Annex 1
till OSPAR Guidelines for Risk Assessment and Manage-
ment of Storage of CO, Streams in Geological Formations,
Annex 7 till Meeting of the OSPAR Commission, Ostend: 25
- 29 June 2007, Summary Record, OSPAR 07/24/1-E, para.
6.4.

1% Prop. 2008/09:170 En sammanhallen svensk havspolitik,
s. 83.

ring under Nordsjon.'”

For att fa utfarda ett lagringstillstdnd maste
myndigheten i den aktuella medlemsstaten ha
forsakrat sig om att alla relevanta krav i lagringsdirek-
tivet och 6vrig gemenskapslagstiftning ar uppfyllda

och att verksamhetsutdvaren'® dr ekonomiskt stabil

och teknisk kompetent.'”

Négon form av finansiell
sakerhet ska ocksa stallas av den potentiella verksam-
hetsutovaren enligt villkor som medlemsstaten
beslutar. Den ska sedan regelbundet anpassas med
beaktande av dndringar i de bedémda riskerna och
kostnaderna for de skyldigheter som aligger verksam-
hetsutovaren. Sakerheten ska forbli giltig sa lange
verksamhetsutdvaren ansvarar for lagringsplatsen.'
Om fler ansoker om tillstdnd for samma plats ska
foretrade normalt ges till innehavaren av ett undersok-
ningstillstdnd for omréadet."" I de flesta fall lar det
ocksa vara svart att uppfylla kraven pa en ansékan
utan att inneha, eller atminstone ha innehaft, ett
sadant tillstdnd och darmed fatt genomfora mer
omfattande undersokningar i omradet.
Myndigheten har att uppratta ett utkast till lagring-
stillstdnd och sanda det till kommissionen tillsammans
med annat material som myndigheten beaktar nar den
fattar beslut om att godkanna en lagringsplats.
Kommissionen har fyra manader pa sig att avge ett
icke-bindande yttrande 6ver utkastet, men kan ocksa

avstd."” Den nationella myndigheten maste beakta ett

' Norsk-britisk erkleering om kartlegging av CO2-lagring,
Nyhet, 29.05.2009, tillganglig pa <http://www.
regjeringen.no/nb/dep/oed/aktuelt/nyheter/2009/norsk-
britisk-avtale-om-kartlegging-av-c.html?id=564211> (21 sep-
tember 2009).

1% Verksamhetsutdvare definieras som ”“en fysisk eller
juridisk, privat eller offentlig person som driver eller har
kontrollen 6ver lagringsplatsen eller till vilken de avgdran-
de ekonomiska befogenheterna &ver lagringsplatsens
tekniska drift har delegerats enligt nationell lagstiftning”.
Direktiv 2009/31, art. 3 punkt 10. I detta skede avses dock
rimligen den som har for avsikt att bli verksamhetsutdvare
om tillstand beviljas.

1 Direktiv 2009/31, art. 8 (1).

"% Direktiv 2009/31, art. 19. Angdende dvergang av ansvar
fran verksamhetsutdvaren till medlemsstaten, se avsnitt
4.3.7 nedan.

1 Direktiv 2009/31, art. 6.
2 Direktiv 2009/31, art. 10 (1).
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eventuellt yttrande och motivera avvikelser fran det
nir den utfardar tillstandet.'”

I tillstandet ska en rad tekniska krav faststallas,
bland annat den totala mangden koldioxid som far
lagras, hogsta tillatna injektionstakt och injektion-
stryck, samt koldioxidstrommens sammansattning
(dvs. godtagbar forekomst av féroreningar)." Ytterli-
gare villkor presenteras nedan, i sina respektive
sammanhang."® Den behoriga myndigheten ska
informeras om alla planerade férandringar av driften
av lagringsplatsen och ska, nér sa ar lampligt, uppda-
tera provningstillstandet eller villkor for tillstdndet.
Inga vasentliga férandringar far genomforas utan ett
nytt eller uppdaterat tillstand."'®

Tillstdndet skall vidare uppdateras eller, som sista
utvég, aterkallas, bland annat om myndigheten har
uppmaérksammats pa lackage eller betydande stor-
ningar, eller om den fatt kinnedom om att verksam-
hetsutovaren underlatit att uppfylla tillstdndsvillko-
ren. Ett beslut om aterkallande kan ocksa tas om det
beddms som nodvandigt pa grundval av den veten-
skapliga och tekniska utvecklingen. Under alla
omstdndigheter ska uppdatering ske fem ar efter
tillstdndets utfirdande och dérefter vart tionde &r."”

Ur ett svenskt perspektiv kan det vara intressant
att jamfora detta med reglerna om tillstands rattskraft
i miljobalken som inte tilldter aterkallande av ett
tillstdind pa grund av teknisk och vetenskaplig
utveckling. Efterlevnad av direktivet kan dock, i vissa
fall, astadkommas genom den generella ratt till
aterkallande som finns nér det behovs for att efterleva
Sveriges forpliktelser enligt EG-rétten."® Det kan dock
uppsté problem eftersom detta endast blir tillampligt
om ett aterkallande “behovs” enligt gemenskapsrat-

ten, snarare dn ndr myndigheten sjdlv anser att ett

' Direktiv 2009/31, art. 8 (2) och 10 (2).
" Direktiv 2009/31, art. 9 (3)-(4).

" Det ror sig bl.a. om en godkind plan for s.k. korrigerande
atgdrder och villkor fér stangning av lagringsplatsen. Om
detta se vidare avsnitt 4.3.4 och 4.3.6 nedan.

116 Direktiv 2009/31, art. 11 (1)-(2).
' Direktiv 2009/31, art. 11 (3).
18 Miljsbalk (1998:808) 24 kap 3 § punkt 7.

sadant ar befogat. Nar ett aterkallande eventuellt
behovs ar dessutom inte tydligt i direktivet. Mojlighe-
ten att aterkalla ett lagringstillstdnd pa grundval av
den vetenskapliga och tekniska utvecklingen bor
dérfor fortydligas nédr direktivet implementeras i
nationell ratt.

Hantering av koldioxid medfor idag inga skyldig-
heter enligt det s& kallade Sevesodirektivet om
atgarder for att forebygga och begréansa foljderna av
allvarliga olyckshindelser dér farliga &mnen ingar."’
Kommissionen avser dock att underséka behovet av
att inkludera koldioxid under direktivet inom ramen
for den revidering av Sevesodirektivet som snart ska
ske. Den prelimindra beddmningen ar att riskerna inte
motiverar en sddan &ndring.'”

Verksamhetsutovare far bara injektera koldioxid-
strommar som har analyserats med avseende pa
sammansattning och om eventuella kontaminationsni-
vaer dverensstaimmer med direktivets krav. De méaste
ocksa halla ett register over de injekterade strommar-

nas kvantitet och egenskaper.”'

4.3.3 Overvakning

Verksamhetsutovaren ska 6vervaka injektionsanlagg-
ningen, lagringskomplexet och, i tillampliga fall,
omgivningen. Overvakningen ska syfta till att bland
annat jamfora koldioxidens faktiska och modellerade
beteende pa lagringsplatsen, att upptacka om koldiox-
iden migrerar och/eller ldcker, samt att upptécka
betydande negativa effekter pa den omgivande miljon,
sarskilt pa dricksvatten, for manniskor eller anvandare
av den kringliggande biosfaren. Utifran 6vervakning-
en ska ocksa goras en uppdaterad bedomning av
lagringskomplexets sakerhet och integritet pa lang och
kort sikt.'?

% Radets direktiv 96/82/EG av den 9 december 1996 om
atgarder for att forebygga och begrinsa foljderna av
allvarliga olyckshandelser dar farliga amnen ingar, EGT L
10, 14.1.1997, s. 13.

' Statement by the Commission on whether carbon dioxide
should be a named substance with suitable thresholds in a
revised Seveso-Directive, bilaga till Europaparlamentets
standpunkt, P6_TC1-COD(2008)0015, a.a.

2! Direktiv 2009/31, art. 12 (3).
122 Direktiv 2009/31, art. 13 (1).
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Overvakningen sker enligt en plan som verksam-
hetsutovaren utarbetar i enlighet med krav i direkti-
vet, och som ska godkéannas av den behdriga myndig-
heten. Planen ska uppdateras och godkdnnas minst
vart femte &r."” Minst en gdng om aret ska verksam-
hetsutdvaren ocksé rapportera till myndigheten, bland
annat resultat av 6vervakningen och uppgifter om de
koldioxidstrémmar som tagits emot och injekterats.'*
Direktivet uppstiller ocksa krav pa regelbundna

inspektioner.'”

4.3.4 Atgirdande av lickage och storningar

Om ett lackage eller en stérning som kan innebéra risk
for lackage, risk for miljon eller méanniskors halsa (s.k.
betydande stérning) intréaffar, ska verksamhetsutova-
ren anmaéla det till den behoriga myndigheten och
vidta de atgdrder som kravs for att avhjdlpa storning-
arna och forhindra eller stoppa utsldpp av koldioxid."
Med ldckage avses inte bara att koldioxid kommer ut
i luften, havet eller grundvattnet utan varje utslapp
fran lagringskomplexet rdknas hit.'”” For varje lag-
ringsverksamhet ska det ocksa finnas en plan for hur
betydande storningar ska avhjélpas, lackor forslutas
och koldioxidutsléapp forhindras (s.k. korrigerande
atgarder), upprattad av verksamhetsutovaren och
godkéand av den behoriga myndigheten.'

De atgdrder som vidtas ska minst motsvara vad
som foljer av planen. Den behoriga myndigheten kan
ocksa ndr som helst krava att verksamhetsutovaren
vidtar, eller sjalv vidta, nédvandiga atgarder for att
forhindra storningar eller stoppa utsldpp eller skydda
manniskors hélsa, &ven om de géar utdver planen. Om
verksamhetsutovaren forsummar att vidta de atgarder
som kravs aligger det myndigheten att vidta dem. Om
myndigheten sjdlv vidtar atgérder ska den begéra

ersittning for kostnaderna fran verksamhetsutdvaren.

13 Direktiv 2009/31, art. 13 (2).

124 Direktiv 2009/31, art. 14.

1> Direktiv 2009/31, art. 15.

1% Direktiv 2009/31, art. 16 (1) och art. 3 punkt 17 och 19.
'* Direktiv 2009/31, art. 3 punkt 5-6.

128 Direktiv 2009/31, art. 16 (2).

' Nagot krav pa att myndigheten forst ska invénta att
verksamhetsutovaren ska vidta atgarderna, for att
déarefter, vid eventuellt konstaterad underlatenhet,

sjdlv agera finns inte.

4.3.5 Ansvar for lickage och skador

Den som driver en lagringsplats for koldioxid ansva-
rar fOr att forebygga och avhjélpa eventuella miljoska-
dor enligt det sd kallade miljoskadedirektivet." Det
innebédr bl.a. att verksamhetsutovaren maste vidta
nodvandiga forebyggande atgarder om det finns ett
overhangande hot om att en miljoskada ska uppkom-
ma."”” Har en sddan skada redan uppkommit méste
verksamhetsutdvaren vidta atgérder for att omedel-
bart hantera de aktuella fororenande @mnena eller
andra skadefaktorer for att begransa eller forhindra
ytterligare skada och negativa effekter pa méanniskors
hélsa.' Atgarder ska ocksa vidtas for att aterstlla,
sanera eller ersatta skadade naturresurser eller

forsamrade funktioner'™

(s.k. hjalpatgarder). Sadana
atgarder ska beslutas av den i detta sammanhang
behoriga myndigheten pa forslag av verksamhetsuto-
varen.'*

Med “miljoskador” avses inte varje skada pa den
yttre, fysiska miljon utan ett antal i lagstiftningen
definierade skadetyper. Dessa omfattar skador pa
arter och naturliga livsmiljder som &r foremal for

135

sarskilt skydd i gemenskapsratten, ™ skador som har

'» Direktiv 2009/31, art. 16 (3)-(5).

% Europaparlamentets och radets direktiv 2004/35/EG av
den 21 april 2004 om miljdansvar for att forebygga och
avhjdlpa miljoskador, EUT L 143, 30.4.2004, s. 56, bilaga III,
punkt 14 (dndrad genom direktiv 2009/31).

B! Direktiv 2004/35, art. 5 (1).
12 Direktiv 2004/35, art. 6 (1) ().

133 Med ”funktioner” avses de funktioner en naturresurs har
till forman fOr en annan naturresurs och/eller allmanheten.
Direktiv 2004/35, art. 2, punkt 13.

34 Direktiv 2004/35, art. 6 (1) (b) och art. 7 (1)-(2).

¥ Mer exakt ror det sig om arter och miljoer som &r skydda-
de enligt Radets direktiv 79/409/EEG av den 2 april 1979 om
bevarande av vilda faglar, EGT L 103, 25.4.1979, s. 1 (Svensk
specialutgava Omrade 15 Volym 2 s. 161) (fagelskyddsdi-
rektivet) eller Radets direktiv 92/43/EEG av den 21 maj 1992
om bevarande av livsmiljder samt vilda djur och vaxter,
EGT L 59, 8.3.1996, s. 63 (habitatdirektivet).
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betydande negativa effekter pa vatten samt markforo-
rening som medfor risk for att ménniskors halsa ska
paverkas negativt."® Vad giller skador pa vatten bor
noteras att det i havet enbart ar vattnet upp till en

7 138

sjomil ut fran baslinjen'” som omfattas."® Annat

havsvatten faller utanfor miljoskadedirektivets
tillampningsomrade. Det hindrar emellertid inte
kuststaten fran att utova jurisdiktion 6ver eventuella
skador sa lange det sker i enlighet med havsréattens
regler.””’

Av stor betydelse &r att miljoskadedirektivets
ansvarsregler, avseende bla. lagringsplatser for
koldioxid, inte baseras pa uppsat eller forsummelse
fran verksamhetsutdvaren.'’ Ansvaret dr i princip
strikt, det vill sdga det intrdder sa fort en skada, som
omfattas av direktivet, har intraffat eller da det finns
ett verhangande hot att en sadan kan intraffa. Dock
undantas fran tillimpningsomradet sadana skador
som orsakats av exceptionella och oundvikliga
naturfenomen, som det inte ar mdjligt att skydda sig

mot."*!

Om skada orsakats av en fororening av diffus
karaktdr, géller ansvar bara om det dr mojligt att
faststilla ett orsakssamband mellan skadan och
enskilda verksamhetsutovares verksamhet."” Det
innebar till exempel att klimateffekter av en verksam-
het inte genererar nagot ansvar enligt direktivet. Man

kan ocksd tanka sig situationer med ldckage av

1% For de exakta definitionerna, med tillimpliga kvalifika-
tioner och undantag, se direktiv 2004/35, art. 2 (1).

¥ Ang. definition av baslinjen, se not 79 ovan.

1% Direktiv 2004/35, art. 2 punkt 5 samt direktiv 2000/60, art.
1 (a) och art. 2 punkt 7.

' Om grénserna for kuststatens jurisdiktion se Haver, G. &
Bugge, H. C., Transboundary Chains for CCS: Allocation of
Rights and Obligations between the State Parties within the
Climate Regime, 4 Journal for European Environmental &
Planning Law (2007), 367 pa s. 371 samt Churchill, R.R. &
Lowe, A. V., The Law of the Sea, 3rd ed., Manchester, 1999,
s. 92 ff och 166 ff.

"0 Detta giller alla de verksamheter som fortecknas i
direktivets bilaga III. Ut6vare av icke-listade yrkesverksam-
heter kan ocksé bli ansvariga enligt direktivet, men da bara
pa grund av fel eller férsummelse och endast avseende
skada pa skyddade arter och livsmiljer. Direktiv 2004/35,
art. 3 (1).

"1 Direktiv 2004/35, art. 4 (1).
42 Direktiv 2004/35, art. 4 (5).

koldioxid fran en ledning eller ett forvar dér det kan
ha bidragit till hdjd, och skadlig, koldioxidhalt i en
vattenmassa utan att det gar att faststélla ett samband
t.ex. p.g.a. forekomsten av manga potentiella kéllor.
Medlemsstaterna ar ofoérhindrade att tillampa mer
langtgdende regler om ansvar for miljoskador, till
exempel genom att gora fler typer av skador till
foremal for krav pa férebyggande och avhjilpande.'®
Vad giller skyddade arter och omraden kan medlems-
staterna sjdlva besluta om att lagga till ytterligare
sddana som d& omfattas av direktivets regler.'*
Andra typer av skador dn miljoskador, sa som
sakskador och personskador,'® hanteras inte av
gemenskapsratten. Ansvar for sadana skador regleras
av medlemsstaterna i enlighet med deras nationella

skadestandsratt.

4.3.6 Stingning av lagringsplatsen

Av betydelse for ansvaret for en lagringsplats dr nar
platsen stangs. Sjdlva begreppet “stangning” kan valla
forvirring." Det definieras i direktivet helt enkelt som
”definitivt upphorande av koldioxidinjektion” vid
lagringsplatsen.”” Emellertid &r det, sd som det
anvands, inte en rent faktisk beskrivning av att ingen
injektion langre sker eller kommer att ske framéver.
Det ar i stdllet ett rattsligt definierat tillstind som
intrdder under vissa forutsattningar. En lagringsplats

kan ndmligen stangas om villkoren for detta i tillstan-

3 Direktiv 2004/35, art. 16.

** T Sverige har till exempel alla arter som fridlysts och
fortplantningsomraden som skyddats enligt miljcbalken
inkluderats i direktivets tillimpningsomrade oberoende av
arternas eventuella skydd enligt gemenskapsratten. Miljo-
balken (1998:808) 10 kap 1§ punkt 3. Se vidare prop.
2006/07:95, Ett utvidgat miljdansvar, s. 43 och 45.

"> Dvs. fysiska skador pa fastigheter och 16sa foremal
respektive fysiska och psykiska skador pa manniskor. Om
begreppen se vidare Hellner, J. & Radetzki, M., Skades-
tandsratt, 7 uppl., Norstedts juridik, 2006, s. 103.

16 Att dess tillimpning i direktivet inte dr konsekvent
papekades i rapporten fran Europaparlamentets Utskott for
miljo, folkhélsa och livsmedelssdkerhet. Betdnkande om
forslaget till Europaparlamentets och radets direktiv om
geologisk lagring av koldioxid ..., Utskottet for miljo,
folkhélsa och livsmedelssakerhet, 16.10.2008, A6-0414/2008,
s. 29-30. Det tycks dock inte ha resulterat i nagon atgard.

¥ Direktiv 2004/35, art 3, punkt 20.
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det f6r verksamheten har uppfyllts eller i annat fall pa
verksamhetsutovarens motiverade begaran, forutsatt
att den godkdnns av den behoriga myndigheten. Att
verksamhetsutovaren helt enkelt slutar injektera
koldioxid och saknar avsikt att ateruppta sddan
verksamhet i framtiden, till exempel manifesterad
genom att injektionsanldggningarna avlagsnas, réacker
alltsa inte for att lagringsplatsen ska anses stangd.
Mpyndigheten kan ocksa besluta om stangning om den
har aterkallat lagringstillstdndet, t.ex. pa grund av att
verksamhetsutovaren underlatit att uppfylla till-
standsvillkoren.'*

Naér lagringsplatsen ar stangd aligger det verksam-
hetsutovaren att férsluta den och avlagsna injektion-
sanldggningarna. Savida inte tillstdndet ar aterkallat
forsatter verksamhetsutovaren att ansvara for over-
vakning, rapportering och nédvéndiga atgéarder vid
lackage och storningar (s.k. korrigerande atgarder).
Det samma galler ansvaret under utslappshandelsdi-
rektivet och miljoskadedirektivet. Ansvaret ska utdvas
i enlighet med en ”“plan for underhall m.m. efter
stangning” som verksamhetsutévaren utformar, i
enlighet med vissa krav i direktivet,'”’ och som ska
godkdnnas av den behoriga myndigheten fore
stingningen.'” Om lagringstillstindet har aterkallats
ar det myndigheten som far béara ansvaret i enlighet
med planen; dock pa verksamhetsutovarens bekost-

nad, om méjligt.”

4.3.7 Ansvarsoverforing

Verksamhetsutdvarens ansvar for lagringsplatsen
galler inte pa obegransad tid. Direktivet bygger pa
idén att eftersom en lagringsplats kan vara forenad
med risker som kraver 6vervakning och eventuella
atgarder under mycket l&ng tid dr det inte realistiskt
att ansvaret for detta ligger pa en enskild ekonomisk

aktor. Principen é&r i stillet att ansvaret, nar vissa

148 Direktiv 2009/31, art. 17 (1).
'* Se bilaga II till direktivet.

'*" En prelimindr plan méste godkinnas redan i samband
med att lagringsverksamheten tillstandsprévas. Den ska
sedan efter behov uppdateras under verksamhetens drift i
ljuset av den 6vervakning som sker.

51 Direktiv 2009/31, art. 17 (3)-(5).

kriterier &r uppfyllda, 6vergér pa medlemsstaten.
Huruvida staten kan tankas bestd, som en igenkann-
bar politisk och geografisk enhet under den aktuella
tidsrymden, ar forstas ocksa hogst osdkert, for att inte
sdga osannolikt. Den problematiken berdrs dock inte
av direktivet."”

En grundforutsattning for att ansvaret for lagrings-
platsen ska ga Over fran verksamhetsutdvaren till
myndigheten &r att alla tillgdngliga uppgifter visar att
den lagrade koldioxiden kommer att forbli fullstandigt
och varaktigt innesluten. Verksamhetsutovaren ska
visa att sa ar fallet i en rapport till myndigheten.
Rapporten maéste minst visa att den injekterade
koldioxidens beteende Overensstimmer med det
modellerade beteendet; att det inte finns nagot
pavisbart lackage; samt att lagringsplatsen utvecklas
i riktning mot en situation med langsiktig stabilitet.
Négot formellt hinder mot att uppstélla mer omfattan-
de krav finns inte. For att ansvaret ska g& over maste
vidare lagringsplatsen ha forslutits, injektionsanlagg-
ningarna avlagsnats och vissa finansiella skyldigheter
fullgjorts av verksamhetsutdvaren.'

Verksamhetsutdvarens rapport om lagringsplatsen
och annat relevant material ska goras tillgéangligt for
kommissionen. Den ska ocksa informeras om, och ha
moijlighet att yttra sig over, ett utkast till beslut om
overforing av ansvar. Ett eventuellt yttrande ar inte
bindande men medlemsstaten maste, liksom med
lagringstillstandet ovan, motivera eventuella avvikel-
ser ifran det i sitt slutliga beslut."

Ansvaret ska som utgangspunkt inte dverforas till
staten forran tidigast 20 ar efter stingningen av
lagringsplatsen. Under den tiden fortsatter alltsa
verksamhetsutovaren att ansvara fullt ut. Den behori-
ga myndigheten ar fri att faststalla en langre tidspe-
riod. Den kan emellertid ocksa besluta om en kortare
period, under forutsittning att alla tillgangliga

uppgifter visar att koldioxiden kommer att forbli

"2 For en vidare analys se avsnitt 7.5 nedan.

155 Direktiv 2009/31, art. 18 (1)-(2). Kommissionen har
bemyndigats att anta riktlinjer f6r bedémningen av om de
tre forutsattningarna ar uppfyllda.

15 Direktiv 2009/31, art. 18 (3)-(4).
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fullstindigt och varaktigt innesluten.' Detta 6ppnar
for olika policys i olika medlemsstater, &ven om
kommissionens granskning och yttranden kan ha en

viss harmoniserande effekt.

4.3.8 Situationen efter dverforing av ansvar
Efter 6verforing av ansvaret far kontrollen av lagrings-
platsen minskas fran den tidigare nivan, men den
maste fortfarande mdjliggora upptackt av lackage eller
betydande storningar.'®

Nar ansvarsoverforing har skett ska myndigheten
normalt inte begéra erséttning fran verksamhetsutova-
ren for sina kostnader. Dock finns tva viktiga mekanis-
mer for att kanalisera kostnader till verksamhetsutova-
ren dven ndr de uppstar efter att ansvaret har 6ver-
forts. Om verksamhetsutovaren har begatt ett fel, till
exempel genom att undanhalla relevant information
eller brista i omsorg, ska myndigheten krédva ersatt-
ning for kostnader orsakade av detta ocksa efter att
ansvaret 6verforts."” Den andra mekanismen bestar
i ett krav pa att verksamhetsutovaren stéller ett
ekonomiskt bidrag till den behériga myndighetens
forfogande innan ansvaret for lagringsplatsen overgar.
Bidraget, som ska berdknas utifran vissa kriterier, ska
minst tdcka den forvantade kostnaden for 6vervak-
ning i 30 ar.'"® Kommissionen har bemyndigats att, i
samrad med medlemsstaterna, ta fram riktlinjer for
uppskattningen av de aktuella kostnaderna for att
framja 6ppenhet och forutsebarhet f6r verksamhetsu-

tovarna.

1% Direktiv 2009/31, art. 18 (1) (b)
1% Direktiv 2009/31, art. 18 (6).

' Andra tolkningar &r ocksd mojliga. Direktivet definierar
inte vilka kostnader som avses men det ar rimligt att utga
ifran att det enbart handlar om kostnader som kan kopplas
till felet. Detta &r nagot som maste tydliggoras vid nationell
implementering eftersom stadgandet annars Sppnar upp for
en majlighet att krava ersittning for alla framtida kostnader
som myndigheterna har, oberoende av deras relation till det
fel som begatts. Det skapar osékerhet och kan fa betydande
konsekvenser for méjligheterna for verksamhetsutévare att
forsékra sig. Den svenska regeringens tolkning tycks vara
att det &r skada direkt orsakad av felet som omfattas. Prop
2008/09:162, En sammanhallen klimat- och energipolitik —
Klimat, s. 103.

1% Direktiv 2009/31, art. 20.

5 Tilltrade till infrastruktur

Som har framgatt tidigare kréaver en effektiv tillamp-
ning av CCS en omfattande infrastruktur, inte minst
i form av pipelines och eventuellt ocksa terminaler och
hamnar. Det innebdr att omfattande investeringar
maste genomfdéras om CCS ska kunna anvandas i
meningsfull omfattning. En méjlighet ar forstas att de
intressenter som avser att anvanda infrastrukturen gar
samman i nagon form och later bygga de installationer
som behdvs. Mest sannolikt dr dock att de dgs och
drivs av en enskild aktor som sedan upplater kapacitet
till dem som genererar avskiljd koldioxid."” Detta
géller i kanske annu hogre grad for sjdlva lagringsplat-
sen vars utveckling och drift kréaver omfattande
specialkunskaper. En for gemenskapslagstiftaren
viktig fraga &r att infrastrukturen inte blir konkurrens-
hindrande och i praktiken stinger ute vissa, till
exempel nya aktorer, fran majligheten att kostnadsef-
fektivt tillimpa CCS. Lagringsdirektivet innehaller
darfor regler om tilltrade till transportnat och lagrings-
platser.' De &r emellertid inte sirskilt precisa.
Medlemsstaterna ska se till att tilltrdde beviljas pa ett
transparent och icke-diskriminerande satt. Hur det ska
ske ndarmare dr upp till medlemstaterna sjdlva att
besluta. Mélsittningen &r att beslut om tilltrade ska
beakta bl.a. vilken lagringskapacitet som ar eller
rimligen kan goras tillganglig inom de omraden som
medlemstaten beslutat ska komma i fraga for koldiox-
idlagring, hur stor andel av den skyldighet medlems-
staten har internationellt och enligt gemenskapsratten
att minska sina koldioxidutslapp som den avser att
uppfylla genom CCS, samt de valmotiverade och
rimliga behov som &garen till eller verksamhetsutova-
ren av lagringsplatsen eller transportnétet har, liksom
andra anvéandares intressen.'

Den som driver transportnét eller en lagringsplats
far alltid neka tilltrade med héanvisning till bristande
kapacitet men maste kunna motivera beslutet. Om sa
sker ska den aktuella medlemsstaten vidta de atgérder

som kravs for att se till att verksamhetsutdvaren gor

% Accompanying Document, COM(2008) XXX, a.a., s. 45.
10 Direktiv 2009/31, art. 21.
181 Direktiv 2009/31, art. 21 (2).

-94.-



David Langlet: Europeisk reglering av koldioxidlagring: analys utifran
miljorattsliga aspekter

de eventuella forbattringar som kravs for att oka
kapaciteten i den man det kan motiveras ekonomiskt.
Om en potentiell kund ér villig att betala férbéttringar-
na ska de genomforas, forutsatt det inte inverkar
negativt pd miljosdkerheten.'” Verksamhetsutdvare
kan alltsd inte fulltut rdda 6ver utformningen och
kapaciteten hos sina anldggningar om det skulle
resultera i ett diskriminerande eller icke-optimalt
utnyttjande av lagrings- eller transportresurserna.

Kommissionen 6vervagde fran borjan mer langtga-
ende regler for hur tilltrade till infrastrukturen ska
garanteras. Utgangspunkten var existerande regelverk
for elnét och for distribution av gas.'®® Man bedémde
dock att CCS-tekniken befinner sig i ett sa pass tidigt
skede att det inte dr proportionellt med en mer
ingripande reglering i nulaget.'*

Medlemsstaterna ska &dven se till att det finns
tvistlosningsforfaranden som snabbt kan 16sa eventu-
ella tvister rorande tilltrdde till transportndt och
lagringsplatser. Vid sadan tvistlosning ska samma
faktorer beaktas som vid beslut om tilltrdde, dvs. bl.a.
den lagringskapacitet som kan goras tillganglig inom
relevant del av medlemsstaten samt dgares, verksam-

hetsutdvares och andra intressenters rimliga behov.'®

6 Relationen mellan medlemsstaterna och
gemenskapen

Manga av lagringsdirektivets krav dr formulerade som
minimiregler ddr medlemsstaterna ar fria att fylla pa
med ytterligare krav eller preciseringar. Hela direkti-
vet dr dessutom baserat pa artikel 175 i EG-fordraget,
den réttsliga grunden for gemenskapens miljopolitik,

vilket medfor en generell rétt for medlemsstaterna att

162 Direktiv 2009/31, art. 21 (3)-(4).

19 Se avseende el Europaparlamentets och radets direktiv
2003/54/EG av den 26 juni 2003 om gemensamma regler for
den inre marknaden for el och om upphavande av direktiv
96/92/EG, EUT L 176, 15.7.2003, s. 37, samt avseende
naturgas Europaparlamentets och réadets direktiv
2003/55/EG av den 26 juni 2003 om gemensamma regler for
den inre marknaden fér naturgas och om upphdvande av
direktiv 98/30/EG, EUT L 176, 15.7.2003, s. 57.

1%t Accompanying Document, COM(2008) XXX, a.a., s. 45.
185 Direktiv 2009/31, art. 22.

vidta langre gaende skyddsatgarder i direktivets
anda.'” Det samma giller bl.a. miljoskadedirektivet
och IPPC-direktivet, med den skillnaden att de redan
ska vara genomférda i medlemsstaternas réttsordning-
ar. Potentiella verksamhetsutdvare kan alltsa inte ur
lagringsdirektivet utldsa den totala omfattningen av
de krav som kommer att behdva uppfyllas. Vetskap
om det kan fas forst nér direktivet har genomforts i de
olika nationella rattsordningarna. Dock finns, som vi
sett ovan, vissa mekanismer for att frimja 6ppenhet
och enhetlighet i hur reglerna tillimpas. Det giller
framfor allt kommissionens rétt att ta del av, och yttra
sig Over, utkast till lagringstillstind och utkast till
beslut om overforing av ansvar innan dessa antas
slutgiltigt. I bada fallen &r kommissionens synpunkter
av icke-bindande natur men om medlemsstaten i fraga
valjer att avvika fran yttrandet dr den skyldig att

167 Hit kan ocksa riknas kommissio-

motivera varfor.
nens mojlighet att, nér sa ar lampligt, anta riktlinjer for
tillampning av kraven pa koldioxidstrémmens
sammansittning.'® Dessa regler innebér naturligtvis
inte ndgon garanti for att direktivet tillampas pa ett
enhetligt sdtt av de olika medlemsstaterna. Daremot
bor de mojliggora identifikation av betydande
diskrepanser sa att dessa kan bli foremal for diskus-
sion och eventuellt foranleda d@ndringar av regelverket.

Det &r ocksa viktigt att notera vad direktivet,
eller gemenskapsratten i 6vrigt, inte alls reglerar. Hit
hor skadestand i den man det faller utanfér ramarna
for miljoskadedirektivet samt fragor om anvandning
av och tilltrdde till mark, t.ex. regler om expropriation,
fastighetsindelning och markplanering. Aven med-
lemsstaternas dvergripande prioriteringar mellan olika
energislag dr, med undantag for malsattningar om
fornyelsebar energi, huvudsakligen nationella angela-

genheter.

7 CCS och hallbar utveckling

Ar tillimpning av CCS med geologisk lagring av

1% EG-fordraget, art. 176.
167 Direktiv 2009/31, art. 8 (2), 10 (1)-(2), samt 18 (3)-(4).
168 Direktiv 2009/31, art. 12 (1)-(2).
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koldioxid forenligt med principen om hallbar utveck-
ling? Fragan ar egentligen inte mojlig att besvara utan
att forst tillhandahalla en omfattande definition av

19 Den skulle sedan

begreppet hallbar utveckling.
behdva provas empiriskt mot de olika aspekterna av
CCS, nagot som knappast later sig goras med tanke pa
det tidiga skede i vilket tekniken befinner sig och de
manga osdkerheter med vilka den &r behaftad, till
exempel vad géller kostnader, risker och effekt pa
alternativa klimatatgédrder. Vad som kan goras i detta
sammanhang &r att peka pa nagra av grundelementen
i hallbar utveckling samt p& nagra etablerade miljo-
réttsliga principer, vilka delvis far anses syfta till
uppnaendet av hallbar utveckling, och betrakta den
nuvarande kunskapen om CCS i ljuset av dessa.

En ofrdnkomlig referenspunkt for forstdelse av
hallbar utveckling dr den definition som tillhandahélls
av den s.k. Brundtlandkommissionen, dvs. att det ar
saddan utveckling som tillgodoser nuvarande genera-
tioners behov utan att inkrakta pa framtida generatio-
ners mojligheter att mota sina behov.'” Satt i relation
till just CCS handlar det framst om hur skador pa
klimatet, och ddrmed pa framtida miljomassiga och
sociala forhallanden, kan undvikas, samtidigt som de
ekonomiska (utvecklings)behoven f6r nuvarande och
kommande generationer tillgodoses. Det kraver en
avvagning mellan a ena sidan riskerna for en skadlig
klimatférandring och dess konsekvenser, och a andra
sidan de uppoffringar och kostnader som ar nédvéan-
diga i dag, och indirekt i framtiden, for att undvika

dessa effekter. Darvid bor beaktas den i och for sig

' Begreppet anvinds flitigt i réttsliga sammanhang bade
nationellt och internationellt. Hallbar utveckling ar bl.a. en
malsadttning for statsmakten enligt den svenska regerings-
formen (RF 1:2 3st) samt ett av malen for saval EU som EG
(FEU, art. 2, FEG, art. 2). Nagot klart besked om vad
begreppet innebar ges dock inte i dessa réttsakter. Den
norska Grundloven (§ 110 b) anvander inte begreppet men
fastslar att “Enhver har Ret til et Milieu som sikrer Sundhed
og til en Natur hvis Produktionseevne og Mangfold bevares.
Naturens Ressourcer skulle disponeres ud fra en langsigtig
og alsidig Betragtning, der ivaretager denne Ret ogsaa for
Efterslaegten” vilket far anses beskriva atminstone en aspekt
av hallbar utveckling.

170 “Sustainable development is development that meets the
needs of the present without compromising the ability of
future generations to meet their own needs.” Our Common
Future: Report of the World Commission on Environment
and Development, UN Doc. A/42/427, kap. 2 (vi), st 1.

bristfélliga kunskapen om troskeleffekter och irrever-
sibla fordndringar i naturliga system, vilka gor att
sddana avvégningar i slutdndan alltid gors pa natu-
rens villkor, 4&ven om vi ménniskor inte alltid accepte-
rar det innan vi erfar konsekvenserna.”' Om bedém-
ningen av huruvida nagonting bidrar till hallbar
utveckling ska ha baring pé verkligheten, och inte vara
rent principiell, méaste den emellertid ocksa beakta
sadana realiteter som trogheten i befintliga system och
maéanniskors motvilja mot forandringar som upplevs
som kostsamma.'”?

En realistisk uppfattning om teknikens férhallande
till hallbar utveckling fas férst om den placeras in i
den radande tekniska och politiska verkligheten. Om
CCS t.ex. kan lamna ett betydande bidrag till fortsatt
ekonomisk utveckling som priméart kommer fattigare
manniskor till del, utan att detta far dramatiska
effekter pa klimatet, bor det rimligen viga tungt till
teknikens fordel. Det faktum att det &r betydligt mer
kostsamt att installera teknik for avskiljning av
koldioxid vid befintliga anlaggningar jamfort med vid
nybyggnation talar ocksa for att det ar i regioner med
kraftig expansion av energisektorn - typiskt sett lander
som héller pd att industrialiseras eller nyligen har
industrialiserats - som CCS kan bli mest kostnadsef-
fektivt. Dock lar det drdja innan tekniken far nagon
mer omfattande tillimpning i t.ex. Indien eller Kina,
om det ndgonsin sker.”” Anviandning av CCS i manga
utvecklingsldnder ar ocksd i stor utstrackning,
atminstone pa kort och medellang sikt, avhangig av
omfattande teknikoverforing. Detta hindras ofta av
bl.a. patent, dganderdtter och motstdnd mot att
avhanda sig kontrollen 6ver ekonomiskt intressanta
tekniker. Aven for industrilindernas del kan CCS vara
mycket betydelsefullt om man beddmer att tekniken

Okar sannolikheten att undvika betydande klimatfo-

! Angaende troskeleffekter och irreversibla forandringar se
bl.a. Climate Change 2007: Synthesis Report, adopted at
Intergovernmental Panel on Climate Change Plenary XXVII,
November 2007, tillginglig pa <http://www.ipcc.ch/
ipccreports/ar4-syr.htm> (20 maj 2009), s. 64.

72 Angéende trogheten i stora energisystem se, som ovan,
Hansson, a.a., s. 45 f.

' Angdende Indien och Kina, se The Future of Coal:
Options for a Carbon-constrained World, a.a., s. xv.
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randringar. Flera bedomare menar att malet om hogst
2 graders antropogen uppvarmning av jorden inte kan
nas utan anvandning av CCS, alternativt att kostnaden
okar kraftigt, vilket i sin tur okar risken att det visar
sig politiskt mycket svart att vidta nodvandiga

174

atgarder.”™ Mot detta bor stédllas de risker som

tekniken ar, eller befaras vara, forenad med.

7.1 Kategorisering av risker

De eventuella riskerna med CCS blir mer hanterbara
om de delas in i kategorier. Tva sddana indelningar ar
sarskilt betydelsefulla. Det handlar dels om skillnaden
mellan direkta, fysiska risker och indirekta, politiska
eller psykologiska risker. Dels om distinktionen
mellan de risker som &r lokala och tidsmaéssigt
begransade och de som handlar om klimatet pa lang
sikt. De risker vi har kallar politiska &r framst globala
— de handlar om effekter pa klimatet, medan de

fysiska riskerna kan vara globala sévél som lokala.

o
.
s B

7.2 DPolitiska risker

Om vi borjar med de politiska riskerna avses med

detta fraimst mojligheten att CCS tar stora resurser i
ansprak, sdval ekonomiska som vetenskapliga och i
termer av politiskt fokus och engagemang, pa bekost-
nad av alternativa atgarder. Detta &r sarskilt proble-
matiskt mot bakgrund av att CCS inte i sig innebar att
samhallet upphor att generera fossil koldioxid utan
endast att de skadliga effekterna mildras genom att en
stor del av koldioxiden — genom kostsamma och
tekniskt avancerade atgarder — halls borta fran

atmosfédren. Det handlar alltsd om symtomlindring

'7* EG-kommissionen menar i sitt forslag till direktiv om
geologisk lagring av koldioxid att en 50 procentig min-
skning av gemenskapens, eller for den delen vérldens,
koldioxidutslapp till 2050 — nagot som anses nédvandigt for
att na 2-gradersmalet — inte 4r mdjligt utan anvandning av
CCS. KOM(2008) 18 slutlig, a.a., s. 2; se aven The Future of
Coal: Options for a Carbon-constrained World, a.a., s. x.

snarare an bot. Om tekniska problem, hoga kostnader
och/eller omfattande samhalleligt motstand mot
tekniken hindrar CCS fran att bidra patagligt till
arbetet mot klimatférandringar kommer de resurser
som har satsats pa CCS att ha varit huvudsakligen
forgdves. De har dessutom avletts frdn andra, alterna-
tiva, klimatatgérder.'”

Gemenskapen ar tydlig med att CCS ar ett av
manga instrument for att uppna klimatmalen. Det
beskrivs bl.a. som en ”dvergangslosning”."”® Man
kommer dock inte ifrdn att de omfattande investering-
ar och den infrastrukturutbyggnad som kravs for
tillampning av CCS i storre skala skapar starka
incitament for fortsatt bruk av tekniken under lang tid.
Lagringsdirektivet bor dock séttas in i sitt samman-
hang, tillsammans med bl.a. gemenskapens ut-
slappshandelssystem och malet om fornybara energi-
kéllor."” Det faktum att tekniken ar kostsam innebér
ocksa att det finns ekonomiska incitament for utveck-
ling av konkurrerande, kostnadseffektiva alternativ.
Under alla omstandigheter ar detta fragor som bor
hanteras pa mellan- eller 6verstatlig niva eftersom
betydande positiva effekter av CCS forutsatter
storskalig tillampning.

Storskalighet dr dven en forutsatning for att fa ned
kostnaden, nagot som ar avgdrande for om CCS ska
fa genomslag och astadkomma nagon mer betydande
effekt. En svensk uppskattning har utpekat intervallet
360-490 kr/ton lagrad koldioxid som den totala
kostnaden f6r CCS vid elproduktion i Sverige pa 2020-
talet.”® Internationella studier har pekat pa att
koldioxidpriset skulle behdva vara allt frén USD 30"

75 Azar m.fl,, a.a., s. 66 och 74.
176 Direktiv 2009/31, ingressens fjarde skal.

'”7 Se bla. direktiv 2003/87/ som etablerar systemet for
handel med utslappsratter for vaxthusgaser och direktiv
2009/28/EG av den 23 april 2009 om framjande av anvand-
ningen av energi fran férnybara energikallor ..., EUT L 140,
5.6.2009, s. 16.

78 Hovsenius, a.a., s. 23.

17 IPCC 2005, s. 341 och The Future of Coal: Options for a
Carbon-constrained World, s. xi. Distributed Collection and
Transmission of CO,, GASTEC AT CRE Ltd GaC3484, IEA
Greenhouse Gas R&D Programme, 2007, IEA/CON/06/125,
para. 9.4.3. anger spannet USD 31-60 i en studie av betydel-
sefulla punktkallor i Liverpool.
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till € 35-50'® per ton lagrad koldioxid for att géra CCS
ekonomiskt motiverat for industrin i Europa och
Nordamerika. Detta kan jamforas med priset inom
EU:s system for handel med utslédppsrétter som under
2008 varierade mellan ungefar €15 och € 30 per ton
koldioxid."™ Om CCS ska fa genomslag i de storre
utvecklingslanderna och nyligen industrialiserade
ekonomierna krdvs sannolikt att kostnaderna blir lagre
an vad som kan accepteras i t.ex. EU.

Ur detta perspektiv dr det positivt att EU tar ett
gemensamt grepp om CCS. Annu tydligare samord-
ning skulle férmodligen ha 6kat mdjligheten att fullt
ut utnyttja forutsattningarna for CCS pa ett kostnad-
seffektivt sitt, t.ex. genom att pa gemenskapsniva
utpeka lampliga lagringsplatser och mojligen dven
fordela lagringspotentialen mellan staterna. Dock
finns klara nackdelar med en sddan modell. Inte minst
det politiskt kénsliga i att lagga ett sadant beslut
utanfor de berdrda staterna sjilva. Aven bl.a. G8-
landerna har gjort tydligt att de stoder satsningar pa
CCS som en av flera atgarder for att hantera klimat-

problemet.'

7.3  Fysiska risker

De fysiska riskerna ar, sa som beskrivits ovan, dels
relaterade till den omedelbara skadan pa méanniskor,
djur, vaxter och ekosystem, vilken kan orsakas av
lackage, och dels till risken att lackage underminerar
den positiva klimateffekten av CCS. De lokala riskerna
ar avsevart mer patagliga for berdrda méanniskor

jamfort med de globala. Emellertid hanteras de globala

1% Carbon Capture and Storage: Assessing the Economics,
McKinsey & Company, 2008, tillganglig pa
<http://www.mckinsey.com/clientservice/ccsi/pdf/CCS_A
ssessing_the_Economics.pdf> (16 april 2008), s. 6. Fran 2030
réknar McKinsey med att det nédvéandiga priset skulle falla
till €30 - 45/ton. Kommissionen menar att € 35 skulle gora
anldggningar med CCS konkurrenskraftiga fran 2020 eller
snart darefter. Meddelande fran kommissionen, KOM(2008)
13 slutlig, a.a., s. 6.

'8! Utvecklingen pa utslappsréttsmarknaden 2008, Statens
energimyndighet, ER 2008:28, s. 29.

'® G8 Hokkaido Tokyo Summit 2008, Declaration of Leaders
Meeting of Major Economies on Energy Security and
Climate Change, tillgédnglig pa <http://www.mofa.
go.jp/policy/economy/summit/2008/doc/doc080709_10_en
.html> (15 maj 2009), para. 8.

riskerna delvis genom samma mekanismer som de
lokala. Ett forhindrat eller minimerat utslapp av
koldioxid undviker forstds bade lokala och globala
negativa effekter. Dessutom inkluderas utslapp — givet
att de upptéacks och omfattningen mats/uppskattas
korrekt — i handelssystemet, vilket innebar att de
maste tdckas av utsldppsratter. Det innebar i sig ingen
garanti mot skadliga klimateffekter men skapar
ytterligare incitament for att minimera utslapp och
innebdr ocksa att de utsldppsrétter som darmed
konsumeras inte kan anvandas for att tdcka andra
koldioxidutslapp. En osdkerhetsfaktor ar férstas hur
lange systemet for tilldelning av och handel med
utsldppsrétter kan tdnkas besta. Pa lang sikt, om
omstallningen till ett samhalle fritt fran fossil koldiox-
id lyckas, bor dock vissa utslapp i form av eventuellt
lackage fran vara av mindre
betydelse.'™

Det faktum att nyttan, mot vilken riskerna maste

lagringsplatser

vdgas, ar langsiktig och storskalig kan gora en avvag-
ning mot riskerna svar och tala mot anvandning av
CCS i det enskilda fallet &ven om tekniken i sig skulle
betraktas som onskvard. Det ar t.ex. fullt tankbart att
de lokala riskerna, till exempel for skador pa lokala
ekosystem eller manniskor vid lackage, blir svéara att
motivera i relation till den marginella nyttan av ett
enskilt, mindre lager. Det géller i forsta hand geologis-
ka lager pé land dar eventuella lackor riskerar att
direkt paverka méanniskor utanfor lagringsanlaggning-
en. Detta kan, for svensk del, jamforas med de
resonemang som brukar foras kring avvagningsregeln
for vattenverksamheter i miljobalken.'®* Nagot krav
pa, eller instrument for, en motsvarande avvagning
finns inte f6r CCS som sadant. Daremot talar dven

detta fOr ett samordnat internationellt férhallningssatt

' For olika perspektiv pd nyttan med icke-permanent
lagring, se IPCC 2005, a.a., s. 373 ff.

'8 Enligt MB kap 11 § 6 giller att en vattenverksamhet far
bedrivas endast om dess férdelar fran allman och enskild
synpunkt &vervager kostnaderna samt skadorna och
oldgenheterna av den. Detta har bland annat lett till att sa
kallade minikraftverk nekats tillstand darfor att den i och
for sig begransade skadan ansets oproportionerligt stor i
relation till den mycket begrdnsade nyttan i form av
producerad el. Se bla. NJA 1989 s. 581 som avsag en
liknande regel i tidigare lagstiftning samt NJA 2008 s. 3.
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till tekniken sa att lokala och globala aspekter kan

vagas pa ett informerat och meningsfullt satt.

7.4 Den rittsliga hanteringen av fysiska risker
Berdkningar som gjorts av risker fér mer omfattande
lackage av geologiskt lagrad koldioxid tyder pa att
dessa ar sma. Enligt den mest citerade uppskattningen
ar det mycket sannolikt att minst 99 procent av koldiox-
iden ar kvar i lagret efter 100 ar. Det bedomdes ocksa
som sannolikt att 99 procent skulle finnas kvar efter 1
000 ar. Berakningen forutsatter dock att lagringsplat-
serna ar noggrant utvalda, védlkonstruerade, kompe-
tent anvanda, vél underhallna och noggrant 6vervaka-
de."™ Dirtill dr berdkningar av den hér typen, sdrskilt
nar det géller en teknik som befinner sig i ett tidigt
utvecklingsskede, behaftade med stora osakerheter.
Detta kan jamforas med lagringsdirektivets krav pa
att en geologisk formation bara far véljas som lagrings-
plats om det, under de planerade anvandningsforhal-
landena, inte finns nagon betydande risk for lackage
eller nagon betydande risk for miljon eller méanniskors
halsa. Ett problem ar att “betydande risk” ar sa vagt
definierat att det inte etablerar nagot tydligt golv for
medlemstaterna i detta avseende.'™ Av storre betydel-
se ar dock formodligen de konkreta undersokningar
som gors och villkor som uppstills. Bedomningen av
ett koldioxidlagers tillatlighet gors utifran undersok-
ningar och dokumentation som sdkanden tillhanda-
haller. Relativt omfattande krav finns pa vad som ska
inga. Daremot finns, av naturliga skél, &nnu sa lange
lite erfarenhet av att praktiskt tillaimpa sadana krav.
Utfallet kommer sannolikt i stor utstrdckning att bero
pa de nationella myndigheternas kompetens och
avvagningar mellan sdkerhetsaspekter och viljan att
fa till stand fungerade lagringsplatser. En sddan

avvagning dr i praktiken oundviklig, eftersom krav pa

18 “For large-scale operational CO, storage projects, assu-
ming that sites are well selected, designed, operated and
appropriately monitored, the balance of available evidence
suggests the following:

e It is very likely the fraction of stored CO, retained is
more than 99% over the first 100 years.

e It is likely the fraction of stored CO, retained is more
than 99% over the first 1000 years.” IPCC 2005, a.a., s. 246.

'% For en diskussion om denna otydlighet och dess konse-
kvenser se not 105 ovan.

ytterligare och mer omfattande undersokningar alltid
kan stallas. Har kan kommissionens granskning fa en
harmoniserande och, i basta fall, kvalitetssakrande
funktion. Framvéxten av tekniska standarder och best
practices kan ocksa bli visentlig for kvaliteten.'”
Nagon explicit hanvisning till forsiktighetsprinci-
pen finns inte i lagringsdirektivet. Daremot utgor den
en grund for all gemenskapslagstiftning som syftar till

188 Medlemsstaterna har stort

att skydda miljon.
utrymme att beakta den ndr de fattar beslut om
huruvida lagring ska tillatas i ett visst fall, liksom nar
de beslutar om de 6verhuvudtaget ska tillata geologisk
koldioxidlagring inom sina respektive territorier. Det
finns ocksd krav pa att koldioxiden inte far vara
blandad med andra dmnen i sddan grad att det kan
utgdra en fara for lagringsplatsens integritet."”
Verksamhetsutovaren ska, som vi tidigare sett,
overvaka lagringsplatsen i syfte att upptacka eventuel-
la avvikelser. Det ska ske i enlighet med en plan som
godkénts av den behoriga myndigheten. Myndigheter-
na ar ocksa skyldiga att genomfora egna inspektioner
pa plats. Om léackage sker, eller andra hot mot sékerhe-
ten uppdagas, har myndigheterna betydande befogen-
heter att ingripa och krava, eller sjédlva vidta, korrige-
rande atgédrder."” De kan till och med aterkalla ett
tillstand utan att nagon faktisk, sdkerhetshotande
incident har intréffat, enbart pa grundval av nya
tekniska eller vetenskapliga insikter. Under vilka
omstandigheter de eventuellt maste ingripa, dr dock
mindre klart."”
Overvakningen ska ske med de basta metoder som

finns att tillgd nér den utformas.'” Den, tillsammans

" Det Norske Veritas AS (DNV) har fatt i uppdrag av
kommissionen att bista med etablerandet av ett natverk av
CCS-demonstrationsanldggningar (CCS Project Network).
Inom ramen for detta ska bl.a. best practices utvecklas.
Clean coal technologies and Carbon Capture and Storage,
European Commission Energy <http://ec.europa.
eu/energy/coal/sustainable_coal/ccs_en.htm> (21 september
2009).

188 EG-fordraget, art. 174 (2).

¥ Angaende koldioxidens renhet se avsnitt 4.3.1 ovan.
0 Se avsnitt 4.3.3 och 4.3.4 ovan.

! Se avsnitt 4.3.2 ovan.

' Direktiv 2009/31, bilaga 11, 1.1.
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med myndigheternas befogenheter, ger betydande
mojligheter att ingripa som svar pa fysiska eller
kunskapsméssiga forandringar. Atminstone i teorin.
I praktiken finns ett betydande maétt av irreversibilitet
i sjilva lagringstekniken. Aven om direktivet uppstal-
ler mojligheten att revidera eller till och med aterkalla
ett givet tillstdnd innebér ju inte det att problemet med
ett eventuellt Idckande koldioxidlager ar 16st. Tvartom
finns det goda skal att anta att det ar saval tekniskt
komplicerat som mycket kostsamt att atgarda mer
betydande problem som uppstér efter det att en
lagringsplats tagits i bruk. Det géller i an hogre grad
sedan lagret stangts och den tekniska infrastrukturen
avligsnats."” Den myndighet som &terkallar ett
tillstdnd under pagaende verksamhet riskerar dess-
utom att f& en omfattande och tekniskt komplicerad
verksamhet ”i knat”. De undersokningar och bedom-
ningar som gors i samband med tillstandsprovning
och stangning av en lagringsplats ar darfér mycket
viktiga. Aterigen giller att omfattningen och kvalite-
ten pa underlaget beror mycket pa verksamhetsutova-
rens och myndighetens kompetens och ambitionsniva.
Svarigheterna med att ingripa mot problem som
uppstar i ett sent skede stoder ocksd uppstallandet av
hoga krav och ett betydande matt av forsiktighet vid

platsval och teknisk utformning av forvar.

7.5 Framtida generationer

Ett av de stora fragetecknen vad galler lagring av
koldioxid é&r tidsaspekten. Lagringen innebar att de
negativa effekterna av en for nuvarande generationer
huvudsakligen nyttig verksamhet — energiproduktion
i vid mening — delvis viltras 6ver pa kommande
generationer. Hur lang tid lagrad koldioxid kommer
att kunna utgora en signifikant risk &r oklart och beror
dessutom mycket pa lagringsférhéallandena.' Sjilva
lagret med den innestangda koldioxiden bor dock i

vissa fall besta for evigt — &tminstone med ménskliga

* Framework for Risk Assessment and Management
(FRAMY, a.a., s. 10; och Risk Assessment and Management
Framework (CS-SSGS), a.a., s. 7.

”* Damen, K., Faaij, A. & Turkenburg, W., Health, Safety
and Environmental Risks of Underground CO, Storage —
Overview of Mechanisms and Current Knowledge, 74
Climatic Change (2006) s. 289, pa s. 314.

matt.'®

Uppenbart ar att det ror sig om tidsrymder
som vida Overstiger dem som normalt beaktas vid
manskligt beslutsfattande. Bl.a. OECD har pekat pa
att effekter som strécker sig langre dn en eller ett par
generationer framat i tiden i praktiken sallan
beaktas.'” De berdkningar, eller uppskattningar, som
hittills gjorts av risken for lackage stracker sig dock
upp till tusen ar framat."” Vad giller $vervakning
finns det olika uppfattningar om hur ldnge det ar
motiverat att 6vervaka en lagringsplats, tusentals ar
eller bara sa ldnge det finns tecken pa att koldioxiden
ror sig.'” Rimligen maste utgdngspunkten vara att
anldggningarna ska utformas s& att behovet av
overvakning Over langa tidsrymder minimeras. Inte
minst med tanke pa att vii dag inte kan garantera vare
sig existensen av eller kvaliteten pa eventuell Gvervak-
ning i framtiden.

De principiella 6verviagandena paminner om dem
vid kdrnavfallshantering, varfor en jamforelse med
regelverk for sddan verksamhet kan vara intressant.
Enligt IAEA-konventionen om hantering av anvéant
karnbrénsle géller att staterna ska efterstrava att inte
belasta kommande generationer med storre, forutseba-
ra risker 4n dem som belastar den nuvarande genera-
tionen. De ska ockséd allmédnt forsoka undvika att
belasta framtida generationer med icke nodvandiga
risker."” Fragan blir alltsd vad som kan anses nodvén-
digt och hur risker nu och i framtiden kan bedémas
och jamforas.

Anlaggandet av ett langt tidsperspektiv kan tyckas
tala mot tillimpning av CCS. Aven om risken for ett
mer betydande utslapp av lagrad koldioxid skulle
vara mycket liten blir den relativt sett mycket betydel-
sefull om man tar i beaktande att tiotals eller hundra-

tals generationer kan komma att exponeras for den.

1% IPPC:s rapport om CCS talar om miljontals ar. IPPC 2005,
a.a., s. 241.

1% Sustainable Development: Critical Issues, Organisation
for Economic Co-operation and Development, 2001, s. 45.

%7 Se avsnitt 7.4 ovan.

% IPCC 2005, a.a., s. 241.

' Joint Convention on the Safety of Spent Fuel Manage-

ment and on the Safety of Radioactive Waste Management,
Wien, 5 September 1997, art. 11 (vi ) och (vii).
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Emellertid tvingas vi att stélla detta mot den notoriskt
svarkvantifierade risken att icke-tillampning av CCS
skulle bidra till omfattande férdandringar av klimatet.
Effekterna av sadana skador kan ocksa vara mycket
langsiktiga, dels i form av plagsamma omstallningar
av, eller rent av forflyttningar av, manskliga samhalle,
dels i form av dndrade forutsiattningar for vaxt och
djurliv pa stora delar av planeten.

En fraga som lagringsdirektivet inte berér ar hur
information om lagringsplatser ska kunna dokumente-
ras och foras vidare till generationer langt in i framti-
den. Relativt omfattande information bor vara en
forutsattning for adekvat 6vervakning, om sadan ar
nodvandig. P4 en mer grundldggande niva handlar
det dven om att undvika att lagringsplatser blir
foremal for borrning, gruvbrytning eller liknande
atgarder som riskerar att orsaka utslapp och fara for

miénniskor.?”

7.6  Fororenaren betalar?

IAEA har ocksa formulerat principer och etiska
overvdaganden. Daribland ingar att de generationer
som dragit nytta av en viss teknik ska béra ansvaret
for att hantera det avfall som eventuellt uppstar.””
Detta aterspeglar principen om att fororenaren bor
bekosta undvikandet av, och kompensera for, eventu-
ella skador. Hur forhaller sig da gemenskapsrétten for
CCS till denna “fororenaren betalar”-princip?

I princip ar “férorenaren” alla som anvander kraft
producerad med fossila branslen. I praktiken fokuse-
rar regelverket pa den som ansvarar for sjdlva forva-
ringen och forutsatter att denne for kostnaden uppat
i kedjan mot dem som drar fordel av fossilkraften.
Lagringsdirektivet satter en tidshorisont pa nagra fa
decennier for det ekonomiska ansvaret efter att en
lagringsplats har stangts. Darefter gar ansvaret ver
pa staten. Forutsattningen for ansvarsovergang ar
dock att alla tillgdngliga uppgifter visar att den
lagrade koldioxiden kommer att forbli fullstandigt och

20 TPCC 2005, s. 247.

* The Principles of Radioactive Waste Management, Safety
Series No. 111-F, International Atomic Energy Agency, 1995,
s.7.

varaktigt innesluten.*”

Vissa mojligheter finns att
alagga den tidigare verksamhetsutdvaren ekonomiskt
ansvar aven i senare skeden. Det forutstter forstas att
verksamhetsut6varen fortfarande existerar nar det blir
aktuellt. Over de tidsrymder som &r aktuella maste
dven statens existens betraktas som hogst osaker. Bade
principen om att fororenaren ska betala och 6nskan att
garantera att medel, sa langt mojligt, ska finnas
tillgangliga vid behov i framtiden talar for att nagon
form av fondering av medel fran verksamhetsutvare

vore onskvart.

Det kan i s& fall ske enligt ett mellan-
statligt arrangemang liknande dem som finns for olje-
och nukledra skador. Samtidigt maste vi erkdnna att
verksamheten skapar risker som stracker sig langt
bortom de tidshorisonter som nuvarande samhélle kan

overblicka eller planera for.

8 Slutsatser

Som papekades inledningsvis dr det inte mojligt,
sarskilt inte utifran ett rattsligt perspektiv, att komma
till nagon slutsats avseende CCS och hallbar utveck-
ling. De perspektiv som lagts pa problemet hér tycks
dock visa pa relativt goda forutsattningar for informe-
rat beslutsfattande inom gemenskapen. Dock aterstar
att fylla ett antal vida eller otydliga begrepp med mer
konkret innehall. Den tekniska utvecklingen och ckad
vetenskaplig forstaelse kommer sdkert ocksa att
paverka regelverkets tillampning och utformning
framover. Det finns ocksa ett stort utrymme for
nationella myndigheter att definiera omfattningen av
de undersokningar och forsiktighetsatgarder som
vidtas och att gora olika avvagningar mellan forsiktig-
het och 6nskan om att inte forhindra eller férsena
tillampning av CCS. Verksamhetsutdvarnas och
myndigheternas kompetens och ambitionsnivé lar bli
viktiga faktorer liksom utvecklingen av tekniska
standarder och regleringsmaéssiga riktlinjer.

En viktig slutsats ar att beslut om CCS bor ske i

samspel mellan lokal och regional, eller rent av global

22 Ge avsnitt 4.3.7 ovan.

% Angdende metoder for att bekosta atgirder pa lingre
sikt, se Legal Aspects of Storing CO,’, a.a., s. 42 och The
Future of Coal: Options for a Carbon-constrained World,
a.a., s. 58.
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niva. De véldiga tidsrymderna talar ocksa for att
beslutsfattare bor efterstrava betydande forsiktighet
i de atgédrder som vidtas for att inte, i praktiken, skjuta
Over oproportionerliga risker och kostnader pa
kommande generationer.

En viktig parameter som inte kommer med nér
man fokuserar pa lagringen ar de miljo- och halsop-
roblem som &r forknippade med sjdlva forbranningen
av fossilbranslen, framfor allt kol. Dessa, och de
tekniska och ekonomiska forutsittningarna for att
minimera dem, maste ocksa finnas med i kalkylen nar

strategiska beslut om CCS fattas.

Killor
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The Generic Environmental Act

Staffan Westerlund

In 2009, a long time project on legislating for ecological
sustainability resulted in a model act and an accompa-
nying book on this. It is done in Swedish and pub-
lished digitally.™ This article presents the generic
environmental act as regards a number of its princi-

ples and functions etc.””

Introduction

1. During the 1960s, environmental awareness turned
sincerely ecological, global and future-oriented, at the
same time as human rights to the environment were
put in focus. The world human population was about
half as that of today and is supposed to reach and
perhaps level out at 9 billion by 2050. Biodiversity is
today still generally declining, climate changes are
expected and no country has still achieved ecological
sustainability for itself. Instead, all countries still cause
larger ecological footprints than what is sustainable.
Consequently, for each year of too large such foot-
prints, ecological resources for future generations are
degraded. Or in other words, the biosphere shrinks
resource-wise.

A large number of academic disciplines have since
the 1960s approached mankind’s environmental
situation. The concept of sustainable development was
coined in the 1980s and made the fundament of the
Rio summit 1992. It is today referred to, or even
prescribed, in many international documents and
national legal orders. In human and social science, this
has resulted in a lot of research. Most of this has not
proved adequate for really achieving sustainability.
Much seems to be affected by denial as regards the

biosphere’s factual limited capacity in relation to

% <http://www.imir.com/mrg/mbutv.htm>, from where one

navigates to the different documents.

*% Staffan Westerlund is a retired professor of environmen-
tal law, previously with Uppsala university, now partly
with IMIR. Professor Gabriel Michanek has given very good
comments for the improvement. Comments have also been
given by a referee.

mankind, maybe because the different disciplines do
not possess theory framework sufficient for ecological
sustainability. This seems inter alia to have resulted in
poorly based ideas about soft and hard sustainability.
But it has also led to very confusing human and
social scientific maps of environmental control, often
based on a misunderstanding of how modern demo-
cratic states under the Rule of Law really function with
regard to anthropogenic environmental impact.
This confusion together with that no state has so far
achieved ecological sustainability not only calls, but
roars, for the understanding of a relevant paradigm

for sustainability control.

2. Sweden came out early with rather holistic environ-
mental pollution control law (1969) and law on
hazardous substances and products (1973) and might
be regarded as one of the pioneer countries in this
respect. To a major extent, however, this environmen-
tal law focussed generally on sources and products
rather than on environmental qualities as such. Best
available technology (BAT) and substitution of
hazardous substances and substituting problematic
geographical sitings with less hazardous ones,
combined with a precautionary principle, was made
the main force. Mere prohibitions were very few and
generally based on balancing of interests.

In this legal context, the Swedish academic environ-
mental law discipline emerged along mainly two lines.
One was old legal thinking applied on new environ-
mental laws and problems. The other was environ-
mental problem-oriented that implicitly, later explic-
itly, searched for solutions to the seemingly ever
growing environmental problems. In the first stage of
this, academic studies were rather similar no matter
which line was followed. However, when after a few
years the problem-orientation turned explicit, the
academic results of the two lines became more and
more different. The problem-orientation resulted in

the second line being regarded as rather methodologi-
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cal and was later labelled environmental law method-
ology.

When sustainable development was internationally
brought into the front line it turned out that
Swedish environmental and land use law was insuffi-
cient. A committee proposal, SOU 1983:56, on how to
improve the legal situation was turned down in the
parliament, and it was not until Sweden joined the
European Union that for example more modern
biodiversity and environmental quality law was to be
implemented in the country. This was done only
partly and very reluctantly, although an Environmen-
tal Code was passed 1998.*” The two lines in the
environmental law discipline had by then become so
different, so that they did no longer have a common

paradigm.*®

3. For environmental law methodology after Rio 1992,
the concept of sustainable development had to be very
clear. One way to do this was to focus on why such
development should be achieved. Another way was
to format it into legally manageable language. Ratio-
nally, the first one had to be made clear and then the
second one followed, so to say.

In the WCED report it was made clear that the
biosphere should be maintained so that no future
generations were without biospherical resources
sufficient for their needs. This report also understood
that mankind needs nature and that laws of nature
cannot be changed by humans. Maintaining sufficient
biospherical resources means ecological sustainability.
Recognising that humans are biological organisms,
such sustainability is necessary and without it,

mankind will sooner or later undergo an ecological

*% The main document being the book 1987 Our future by
the World Commission on Environment and Development
(WCED).

*” There are several studies made, published in Swedish,
which together support these conclusions, see as regards
part of them footnote 8.

% Westerlund,S: En hdllbar rittsordning. Tustus 1997. The
paradigmatic shift followed the problematisation. Interes-
tingly, methodology does not overlook positive law rese-
arch as such, while pure positive law as such does not
manage methodology related to ecological sustainability
problems, as will be illuminated later in this article.

crash.

4. Furthermore, economic and social sustainability
were made parts of sustainable development. It
follows from #3 that such sustainabilities require
ecological sustainability.

Here a large number of writers and others have
gone more or less wrong when claiming that sustain-
of three different

sustainabilities. It is no use to go into different

able development consists
presented views here, since nobody can reasonably
deny that humans are biological organisms, that food
comes ultimately from photosynthesis and that laws
of nature cannot be changed. I refer the readers to
Decleris’ book 2000”” and the implications expressed
in it about biospherical and social systems etc. It is
scientifically impossible to assume that mankind can
go on without nature.

Instead, recognising basic natural science, any
principle or rule for sustainable development must
first deal with ecological sustainability. One way to do
this is to formulate a legal principle on it.”° This
should in turn be the framework for a principle on
societal sustainability which in turn should be the
framework for a principle of development. Any
diversion from the understanding that ecological
sustainability is a necessary precondition for the rest
will, as long as we understand humans as biological
organisms, constitute a diversion from aiming at
sustainable development.

This conclusion is simple, easy to defend scientifi-
cally, and still based upon many years of efforts to

develop environmental law me’chodology.211

*” Decleris, M: The Law of Sustainable Development. General
Principles. http://europa.eu.int/comm/environment/
law/pdf/sustlaw.pdf (2000).

1 Westerlund, S: Legal Scholarship under Biospherical Chal-
lenge in Europariattslig tidskrift 2008:2.

' As early as 1971 my first little book Miljoskyddslagstiftning
och vilfirden aimed at what later was known as sustainable
development. My doctoral dissertation 1975 had a conclu-
ding chapter that outlined the limits of Swedish environ-
mental law. After that, studies were made of US law
parallel with theoretical efforts to understand environmen-
tal legal techniques. 1987 my book Miljérittsliga grundfragor,
Tapir forlag, collected what was by then found. After that,
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5. But is the conclusion really relevant regarded from
the viewpoint of legal science? Three answers are worth
considering.

First answer: A principle of sustainable develop-
ment is generally recognised by many. Much more
seldom, however, is this explicitly connected with how
ecological and other sustainabilities do with each
others. In international law, any principle of sustain-
able development seems often to be regarded as part
of the soft law. This answer is primarily related to
positive law as generally accepted. It might, however, be
somewhat modified if we regard countries where
judges can develop compatibility with ecological
sustainability. Such a legal technical solution is, on the
other hand, although with fundament in the WCED
report, related to the existence of such judges and the
general acceptance of such application of law even
when other generally fundemental rights seem to be
jeoparadised.

Second answer: A principle of sustainable develop-
ment, when rational, can go back to the WCED report
as the basis for Rio 1992. This reports does not allow
for jeopardising future generations on behalf of
present generations (hence the intergenerational
equity) and it also recognises the natural basis as
necessary for mankind. Since the latter conforms with
natural science, and provided that future generations
shall not lack resources for fulfilling their needs, legal
science can deal with how this can be achieved, no
matter which is the law of today. This is the methodol-
0gy answer.

The third answer goes back to balancing, in this case
balancing between present and future generations and
balancing between ecological, social and economic
sustainabilities. However, balancing between genera-
tions must not jeopardise any generation’s possibilities

to fulfill its needs — this follows from inter alia the

Swedish academic environmental law gathered some speed
and during the 1990s, a number of doctoral dissertations
more or less circling around sustainability came (Jonas
Ebbesson, Charlotta Zetterberg, Lena Gipperth, Jonas
Christensen and, more lately, Adalheidur Jéhannsdottir).
1997 my book En hdllbar rittsordning was published and
2003 came my Miljorittsliga grundfrigor 2.0, Amyra forlag.
Presently an increased version in English is under prepara-
tion.

intergenerational equity considered to be inherent in
sustainable development (not to mention the word
‘sustainable’) and mankind’s inevitable need for a

natural base.

6. The conclusion upon which environmental law
methodology, as referred to above, rests is the second
answer.”” It is the only one of the three which recog-
nises both natural scientific basics and intergeneration-
al equity and it also conforms with how the WCED
regarded these aspects. What now follows in this

article shall be understood accordingly.

Old and new environmental law

7. Gradually starting in the 1970s, the ecological role
of law and legislation came into Swedish academic
methodology. Years of research within both positive
environmental law and legislating techniques had
given quite a clear picture of why Swedish environ-
mental policy did not include real progress towards
sustainability. The BAT approach in the environment
protection act and the balancing approaches besides
that, without environmental quality standards, had
proved quite insufficient.”” The structure of the legal
system was fractured and inconsistent and included
also rights for the government to decide contrary to
the substantive standards of the environmental laws.
Expropriation and environmental licensing were to a
considerable extent more or less mixed without the
environmental standards fully ruling. Increasing
decentralisation to the municipalities as regarded
landuse law decisions (planning) and environmental
supervision added even more to the problems.
Academic environmental law became more and more
questioned and set aside by politicians and adminis-
trators, the more academic law oriented itself towards
sustainability and full implementation of EC environ-

mental law.**

** In countries with judges who strive to apply ecological
sustainability, the first answer has some weight, but it does
not reach the levels that the second answer would.

* Westerlund 1975, chapter 23.

* To be presented in an article in Swedish.
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8. Looking abroad, different environmental control
approaches were developed in a few countries, and
some important methodological improvements had
come up during the 1970s. This included environmen-
tal impact assessments, environmental quality
standards and some examples of rather radical
biodiversity law. The need for codification in order to
structure environmental law better was in the 1980s
brought forward. The WCED report and later Rio 1992
made legislators and academics include sustainability
in their thinking. New Zealand’s Resource Manage-
ment Act 1991 aimed at sustainability and was an
example of far reaching structuring. *°

However, as I have already mentioned, the concept
of sustainable development had almost immediately
been thrown into a malstroem of interpretation,
deconstruction and what have you, and no country
turned its legal orders ecologically sustainable. When
Sweden enacted its environmental code of 1998,
sustainable development was made the over all
objective (expressed in the first article) but the sub-
stantive law of the code was not in conformity with
this and the structure of the code was to a high extent
similar to the fractured structure of Swedish law as of

earlier.”'

9. In Swedish environmental law research at the
beginning of the 1990s this led to one major under-
standing, namely of law as a problem for environment
protection in Rule of Law states. Some important
Swedish doctoral theses were written during that
decade,”” and participation in foreign legislative
projects and environmental policy implementation
added to the understanding. A project idea on model

environmental legislation for sustainability gradually

** Carlman 1. (2007). The Resource Management Act 1991
through External Eyes, in New Zealand Journal of Environ-
mental Law, Vol. 11, pp. 181-210.

1% Such deficits are referred to as environmental legal
deficits, see Westerlund, S: Det svenska miljérittsliga under-
skottet. En undersokning av pastidd och reell svensk miljopolitik
i belysning av svensk miljolagstiftnings kvalitet.
<http://www .imir.com/pdf-filer/u-skott.pdf>
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Jonas Ebbesson, Charlotta Zetterberg, Lena Gipperth and
Jonas Christensen.

grew into theory, more extended methodology and
later my work on a model holistic law for sustainabili-
ty.”® In translation, the name of this model law
became “The Generic Environmental Act’ (GEA). It was
digitally published (in Swedish) in spring 2009
together with an equally digital book about this law,
containing theory and methodological considerations.

This article will now briefly present GEA and some
of the most important theoretical and methodological
thinking behind it.

Some fundamental parts and functions of
GEA

10. Ecological sustainability for the sake of sustainable
development is the over all objective for GEA. Legally,
a principle of sustainable development consisting of
three principles, the basic one regarding ecological
sustainability, reflects this. This means inter alia that
when in interpretation trouble occurs, the ecologically
most sustainable option shall be chosen.

Consequently, the act cannot be set aside by any
other law except for a constitution. If on the other
hand the constitution is unsustainable in any way, it
should be improved.

GEA It shall apply together with other laws and
rules and it shall take over whenever a conflict occurs.
GEA contains rules on its own interpretation. It lays
down environmental legal principles and includes also
other rules contributing to the formation of general
doctrines for the act. In other words, GEA legislates the

core of its own general doctrines.

11. GEA lays down rights including fundamental ones,
which are limited for the sake of sustainability.
Property rights regarding land (including water
covered ground) are legislated not to include any
inherent fundamental right to unsustainable landuse.
Causing negative impact on environmental qualities
or ecological preconditions for sustainability is no

fundamental right. Landowners are by GEA legislated

*1® Some more researchers were meant to participate in the
final part of the project, but time was not sufficient for them.
This illustrates inter alia the poor research situations in
Swedish academic law.
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to be equal, which means that developers and other
entrepreneurs do not have any superior property
rights as compared with those landowners (and
similar persons) who might be affected by environ-
mental impact. Property rights are also the same,
disregarding whether an issue concerns landuse for
building (physical or spatial planning) or environmen-
tally hazardous landuse or activities. Polluter pays
principles are increased into user pays principles.
Normal everyday life (house holds) based on general
precaution is generally allowed but is subject to the
substantive rules. Anyone who intends to live or go
beyond such behaviour, might under legally pre-
scribed conditions be allowed to do that. But such a
license can only be temporary and does not in itself

include any fundamental rights.

12. Managing different rights within a limit of ecologi-
cal sustainability puts the substantive part of the law
in focus. GEA makes a clear difference between
fundamental rights (which as was just said do not
include any right to act unsustainably) and other
rights. The other rights, temporary and conditional as
they are, must of course conform with the substantive
rules of the act.

These rules follow a double approach. One is actor-
related rules on precaution etc. The other one is
environment-related rules laying down limits of
different kinds, such as environmental quality and
quantity standards. The actor-related rules are always
to be complied with, but if any environment-related
limit standard is not met — no matter why — compli-
ance with the actor-related rules is not sufficient; GEA
then stops (by means of a non-degradation standard
which automatically becomes binding) all new, or
expansion of, possibly affecting landuse, activities etc.
But it also automatically orders implementation planning
in order for the limit standards to be met. GEA
contains on the other hand an offset mechanism,
which is further elaborated in #32.

13. The importance of the substantive part of the act
is virtually unlimited. The over all function of GEA is
to give the legal basis for legally binding limits of

different kinds. These limits, be they quality standards
or quantities of living resources or whatever relevant
for ecological sustainability, must be fully legally
operational. This has called for legal operationalisation™
of such standards by means of feedback functions in the
law, which switch into active mode automatically,
namely when a limit standard is not met.

However, ecological sustainability is only a part —
although a necessary part — of sustainable develop-
ment, and GEA aims at sustainable development. For
that reason, even when the environment is better than
the limits, full precaution shall still be taken as pre-
scribed in the actor-related rules. These are as a main
rule based on BAT objectively defined, and include
also inter alia rules on best available siting and use of
least harmful substances etc. When this functions well,

a maximum of development space should occur.

The trade and products problem

14. A major problem affecting not only the structure
of GEA, but also of environmental methodology as
such, is products etc. They are the centre of trade and
market law. GEA singles them out and brings them
under the umbrella of two important environmental
law principles, one on market rationality and the other
on environmental rationality.

Most lawyers will probably claim that this is
completely incompatible with WTO and EC law and
they are probably right. However, without GEA’s
distinction, marketing and trade will be in almost total
conflict with ecological sustainability. The solution,
chosen in GEA, is logical. Marketing is ruled by the
principle of market rationality. Marketing as such
should not really affect the environment. It is when the
marketed goods is stored, transported or put into
actual use etc., that environmental impact can occur.
But then the principle of environmental rationality
applies, not the principle of market rationality.

The GEA project illustrates that virtually all
significant environmental problems related to goods
etc. ought to be manageable this way. This will cause

considerable effects for those in trade, but these effects

% Gipperth 1999.
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are actually necessary because of environment and
ecological sustainability.

This solution to the clash between market and trade
on one hand, and ecological sustainability on the other
hand, might cause uproar in market circles. Anyone
who finds a better way to solve this, will bring
environmental law even more forward. However,
such a solution must to at least the same extent protect
ecological sustainability (equally timely), as the one

in GEA. If not, it simply does not count.

Holism and systemic aspects of and in GEA
—in brief

15. Summarised so far, much of it — if viewed one by
one — might seem rather traditional. There are how-
ever also over all and systemic factors in GEA which
are very important when striving for ecological
sustainability under Rule of Law.

First, law must be perfectly adapted to ecological
sustainability. If not, law supports the opposite.

Second, and as a consequence, environmental law
must not be set aside by any other law (#10). If the
constitution includes unsustainable law, it should be
improved for the sake of ecological sustainability.

Third, ecosystems are small and large, smaller
normally forming components of larger systems.
Ecosystems are mostly more or less open. The biggest
one is the biosphere, at least if regarded from man-
kind’s point of view. A biosphere approach is there-
fore necessary, at the same time as it raises very
serious environmental control problems. These
problems are to a high extent due to international law
as of today (#50).

16. Ecosystems, or nature as a whole, are — as already
pointed out — necessary for mankind and mankind’s
systems. But it is not the other way around. Mankind
and its systems cause however environmental impact
(anthropogenic impact). This must be sufficiently
controlled. Here lies the environmental methodology
challenge. It requires understanding of not only
natural science but also inter alia system theory and the

role of law, together with environmental control

systems, their possible components and interactions.

17. One critical element in environmental control law
is its substantive parts, since under Rule of Law the
conduct of persons can only be decided by authorities
and governments based on law. This law must
therefore be environment related, with legally binding
ecological limits etc.

Another core element, that is very clear in the
concept of sustainable law, is societal sustainability
and development. They require far reaching precau-
tion and cooperation, including instruments for
environmental impact assessments and rational
management of nature and its resources. The latter is
in GEA based on environmental planning within a
regulated, tiered system. In this system, the limits are
decided top-down but the space within the limits are
open for regional and local decisions which, however,
must fully comply with all substantive environmental

law and with superior environmental plans.

18. This moves the already (#11) mentioned funda-
mental and other rights into the spotlight. The right
to one’s own life, property rights and the rights to
one’s home are prominent examples. GEA adapts
these through legislation to ecological sustainability, as
already mentioned, but also to elementary legal and
economic rationality.

Among these three kinds of rationalities, the one
of ecological sustainability is most easy to explain and
defend. Legal and economic rationalities are more
hazy. The reason for this lies in legal science and
economics.

GEA'’s legal logic strives at making for example
property rights as such equal, no matter who is the
holder of the right and no matter what this holder
intends to do.

GEA's economic logic is most probably compatible
with elementary welfare economics and with the
polluter pays principle, all of this however adapted to
ecological sustainability.

Both legal science and economics are internally
rather contradicting. The views in the GEA project on

these rationalities should be understood as stipulated
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for the project and adaptable to ecological sustainabili-
ty. Opposition against this is valuable if, but only if,
it brings forward or opens for options which are at

least equal as regards ecological sustainability.

Environmental impact beyond fundamental
rights

19. Now, if and when fundamental rights are carved
out, or even stipulated, how can possibilities be
introduced for landuse, activities and products which
do not find room within such rights?

This question is very important since the answer to
it will have very heavy bearing upon development.
How heavy, depends partly on the level of technolo-
gies. The ultimate technology is perfectly clean and
used without any environmental impact but it will still
mean use of land and water areas. Such technologies
are almost non-existent today. A large part of the
world’s more than 6,5 billion population does not have
a sufficient basic welfare. Cities grow. Much has to be
taken care of, even though clean technologies are
normally not available. GEA must of course manage
this.

20. Such problems were known already in old neigh-
bour law. The problems were approached by on one
hand expropriation, on the other hand licensing
(concessions), partly in combination with economic
liability for larger (civil) damage. These approaches
were basically intragenerational. Now we also need
intergenerational rationality which requires the
preservation of a sufficient biosphere with adequate
environmental qualities — for today and for the future.

GEA does not only apply equal property rights but
it also opens for additional although temporary rights.
The latter rights are however fully subject to the
substantive environmental law on precaution and
environmental limits etc. This substantive law in-
cludes inter alia economic assessments and environ-
mental law compensation. When, however, someone
is permitted to not only affect his environment, but to
use anything belonging to someone else (or otherwise

under someone else’s rights), expropriation shall be

chosen, if the possibly affected right holder does not

agree in a contract.

21. This reflects GEA’s very strict limits between on
one hand environmental permissibility, on the other
hand expropriation. In the book about GEA, property
rights issues, landuse planning, environmental
permissibility and expropriation have been consid-
ered. The results, included in GEA, are really rather
simple as regards legal and economic rationalities,
namely:
® property rights are property rights
® whatever humans intend to do that might cause
environmental impact, shall be in compliance with

GEA
® whenever an activity or whatever, that might cause

environmental impact, includes some kind of use

of property belonging to someone else, it must also
be in compliance with expropriation law.

This taken together means that anyone who
negatively affects something he does not own, not
only has to comply with the substantive law of GEA,
but also strictly compensate economically for the
negative impact on others if it lies above a tolerance
level ™ 1f someone else’s land will be used and not
only affected, the expropriation choice is mandatory
(unless a contract is agreed between the impactor and

those, whose land is to be used).

22. The arguments for this are also very simple. I have
already briefly explained equal treatment of property
rights (#11). It is nothing curious that environmental
impact is subject to environmental law (like GEA).
When we touch at expropriation, however, the
solution might seem very rational, but it will probably
imply needs for improving expropriation legislation.
Because if all use of others’ property (unless con-

tracted) is brought in under expropriation (in a broad

0 The tolerance level(s) mark the difference between on one
hand normal variations in environmental qualities not
affected by anyone beyond his basic right to cause impact,
and on the other hand qualities worse than that, provided
that the qualities are in no way hazardous for the environ-
ment or human health. The parallel with old time neighbour
law is in this respect significant.
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sense), economic compensation will have to be paid
(except for what is under a tolerance limit). This is
simply an application of a user pays principle.

If then some people think that this means undue
burdens on those who carry out activities, these
people actually resist that activities shall bear full

economic burdens for external impact and intrusion.

GEA’s management of malfunctioning

23. With so many new or modified rights, concepts
and functions, the risk of malfunctioning would be
immense. However, ecological sustainability is in one
meaning something absolute. This is true even though
decisions about where the limits are will be very
problematic (briefly elaborated in #47).

Any environmental condition below ecological
sustainability means an implementation deficit, which
in at least two ways is negative. One is for the present
generation of people who suffer from it. The other is
that each day of implementation deficit most probably
reduces the ecological capacity for the future genera-
tions.”" It is therefore absolutely necessary for law to
be capable of fully and timely counteracting imple-
mentation deficits.

Here lies the probably most intricate methodologi-
cal problem. Research has unveiled a considerable
number of legal obstacles against counteracting such
deficits. GEA therefore not only uses ecological
sustainability as its point of departure, but also
stipulates general doctrines and adapts different rights
so as not to counteract such sustainability. It also leans
on different kinds of environmental limit rules,
implementation planning, environmental proactive

planning and feedback in GEA as such.

24. In some environmental controls sectors, valuable
efforts have been made earlier, like with air quality
standards in the US Clean Air Act of 1970 and later.

' The time issue in relation to resilience and ecological
thresholds etc. is elaborated in my coming book Fundamen-
tals of Environmental Law Methodology. As regards the
present generation, the ecological capacity is also reduced,
of course, but then because of the overuse of the biosphere
by the same generation.

To some extent, air quality standards were there made
legally operational.

The more environmental law is adapted to non-
linearities, the better can the legal systems be. Gip-
perth (1999)** put order into this environmental
control theory problem. She defined the concept of
legal operationalisation of environment-related goals
and standards. She succeeded because of her under-
standing of non-linearities in nature and of how to
deal with them by means of implementation planning
and feedback in the law as such.

Parallel in time, Jonas Christensen wrote his
doctoral dissertation on phosphorus, law and recy-
cling.”® Among other things he brought thermody-
namics into environmental law theory.

These two dissertations simplified and improved
methodological theory on implementation of ecologi-
cal sustainability. They assimilated systemic thinking
and made it easier to understand the significance of
time, resilience, and processes in legal and other
societal systems. This indicated rather clearly a need
for some kind of selfregulation in the legal system,
where the feedback function in the law itself, once
partly tried with some success in USA, is further
developed by means of being made fully inherent in

the concept of legal operationalisation.

25. Why is this so important?

The answer is simple. When law decides which
environmental qualities are legal, it regulates some-
thing that mostly are results from non-linear effects of
much anthropogenic impact, and nature’s reactions
on that. Legislators cannot order water as an addressee
to be clean, but nor can legislators successfully find
one or few impactors who “really” were the ones who
caused poor quality. The few exceptions are in GEA
dealt with as linear. Environmental law methodology
must therefore find a way to transform, or rather rectify,
reactions and conditions in nature situations into fully
effective (linear and enforceable) substantive law with

persons as addressees. Such solutions must manage the

2 Gipperth 1999.
* Christensen, J: Ritt och kretslopp. Tustus 2000.
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non-linearities between actions and effects.

The rectifier must therefore receive (or otherwise
be informed about) the environmental data and rectify
this into substantive, enforceable actor-related rules.

Implementation plans, provided properly regulated
in law, can do that. Such proper regulation states that
whenever for example an environmental quality
standard is not met, the special implementation
procedures shall start and at the same time a non-

degradation standard shall enter into active mode.

26. This is included in GEA. Its possible significance
is probably absolute since there are no other ways
known, which would manage implementation deficits
with the same legal effectivity. The function calls for
a number of sub-functions defined in law. This
includes inter alia mandatory regular reviews of the
implementation plan and of the relevant environmen-
tal situation, clear rules stating that an implementation
plan shall be sufficient for achieving and maintaining
the quality standard or what is at issue, and no loop-
holes for anyone to slip beyond the substantive rules
of the plan. Procedure-wise, openness with full public
participation and possibilities for judicial review of a

plan is included.

27. Those who are familiar with US air quality stan-
dards will recognise the elements in this thinking.
GEA goes however further with respect to loyalty to
environmental goals and quality standards etc, fully
applying the theory of legal operationalisation and of
self-regulating law based on mandatory feedback
functions, and consequently fully applying the
understanding of nature’s non-linearities.
Implementation planning is on the other hand a
kind of reactive instrument, since it is to be used when
a limit is passed or when the environmental quality
tendencies more or less clearly go towards such
passing. It can, provided a good construction, be very
useful for managing different kinds of malfunctions
ranging from pure corruption to scientific mistakes.
However, a fundamental flaw in most environmen-
tal control systems seems, according to much research,

to be an over all reliance on reaction and much, much

less on proaction. To some extent, old time legal
thinking and liberal approaches might be found
among the reasons. Planning economies have added,
understandably, to scepticism against proaction. On
the other hand has different kinds of environmental
or resource planning been tried without necessary
elements of planning economy. I have already
mentioned New Zealand’s Resource Management Act
and its tiered planning system. More examples,
although less clearly developed, can be found.”
Environmental planning, more or less defined, seems
also to be appreciated in advisements to developing

countries.

Environmental planning in GEA

28. An assimilation of the biospherical understanding
and of nature’s non-linearities, the principle of
sustainable development (the fundament of which is
the principle of ecological sustainability),
intergenerational equity and human population
growth, cannot lead to any other assumption than that
adequate limits for ecological sustainability must be
legally protected in full. The instruments for this are
different kinds of limit values regarding environmen-
tal qualities and quantities, including living and other
flowing resources (such as energy). When understand-
ing basics of resilience and ecological thresholds
together with thermodynamics, it also comes out that
proactivity overrides reactivity, but that reactivity
must be included for the management of flaws and
unexpected changes etc.

This lies behind the emphasis in GEA on environ-
mental planning. Such planning shall be tiered and
compulsory. On the national level, the really impor-
tant environmental goals and limits shall be decided,
either explicitly or by means of criteria which are easy
to understand in the different regions and conse-
quently easy to make more precise in the regional
environmental plans.

The regional environmental plans are constructed

?* Like planning in Denmark and the Netherlands and
government ideas in Sweden in the 1960s and 1970s about
national physical planning.
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to be mainly proactive, setting more defined environ-
mental (including land and water areas) limits and
also — as possibilities — criteria for permissibility for
certain areas and/or landuse or activities. All this shall,
however, be in compliance with all the substantive

GEA law unless GEA itself allows for exceptions.

29. Regional environmental plans, although primarily
proactive, shall however not be constructed as
commands for private persons (and industry) about
what to do, where to do it and how to do it. The basic
function is instead to lay down limits for what to do
and for where to do it. The third question, how to do it,
will be subject to the substantive law and only under
certain conditions as expressed in GEA may a regional
environmental plan define also that.

In other words, the plan will as the main rule not
decide that a certain thing shall be done in a certain
area, but only decide that a certain area (for example)
is available from environmental and sustainability aspects
for a certain thing. Thereby, no problems normally
related to economic planning should have to occur.

For this to be possible, it is important that the
knowledge and data relevant for the planning are well
investigated, assessed and included in the plan. GEA
is rather explicit on this (19 articles) including also
certain demographic facts (including changes during
the year, in- and out-moving, and the changes for the

last ten years).

30. The possible potential in this kind of planning is
very great. Still, mistakes and unexpected changes will
occur, new technologies will be developed etc.
Regional environmental planning must therefore be
reviewed regularly (and with full respect to the over
all ecological sustainability objectives). GEA orders
and regulates this. Since also implementation planning
is clearly regulated and not set aside by the rules on
environmental planning, there should be sufficient
functions for at least countries with low level corrup-
tion to be able to handle what ecological sustainability
requires as connected with landuse and other more or
less place-bound activities etc.

For the sake of safety additions, transparency and

justice, GEA includes far reaching general procedural
rules which also apply in planning and will inter alia
add to the environmental planning system part of
GEA. On the other hand, appeals against the plan can
only take place after the regional environmental
planning authority has decided on the plan. So, only
one appeal period per plan.

This is the main rule. GEA allows however for
partial changes in the plan and then of course an

appeal possibility (regarding the changes) occurs.

Additional instruments

31. As mentioned before (#15 and following), GEA is
a system and therefore also environmental planning,
although extremely important, shall be regarded in its
systemic context. If we regard control instruments as
soft, economic and legal, it is easy to see that they can
work together as a control system in which the legal
parts can catch what the other two parts do not handle
sufficiently.

This calls of course for the legal parts to combine
effectiveness with room for options within the effec-
tiveness and therefore, as much as possible, to express
(lay down) [limits. As already mentioned, this is the
main technique for regional environmental plans. This
opens for not only options but also for different
methods to implement the plans. GEA therefore
includes chapters on different ways to cooperate and
in other ways take over some or all responsibilities,
although generally bound by the environmental plans.
Also implementation planning includes possibilities
for this.

32. One important instrument, developed from US
clean air legislation, applies a kind of offset technique.
The term for this in GEA is improvement surplus. Its
functionality requires certain contents in the legal
system as such, especially the very problematic rights
to already operating, licenced activities.

Such rights are by GEA only temporary. There are
several reasons for this, most of which we do not have
to elaborate here. One, however, is that it can be very

costly — even if no compensation is to be paid — simply
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to shut down something which has been licensed. A
probably smoother approach includes economic
incentives hopefully leading to improved technolo-
gies.

Suppose for example an industry with a license
based on BAT. Then it is observed that water quality
standards in the lake, which infer alia is the recipient
for the industry’s waste water, are not met. The lake
receives a lot of impact and nothing indicates that this
industry (applying BAT) is the only sinner. Implemen-
tation planning is then required by GEA. Now, if the
industrialist one way or another finds ways to reduce
the industry’s pollution further than what the license
requires, the difference between what the licence
allows based on BAT, and the lower quantity that the
new efforts will result in, constitutes an improvement
surplus. Two thirds of this constitutes an amount, over
which the industrialist decides and he can also sell it.
The third third “goes to the environment”.

Improvement surplus gives rights, which are
clearly legislated in GEA. This kind of instrument,
partly known from foreign practice, seems to give
good possibilities for streamlining environmental
quality improvement in situations worse than what
quality standards allow for. Its functionality depends
however on several factors, each of which is not easy
to deal with effectively in law. One is the technological
innovativeness available for the polluter, another is
which use the polluter can have from the two thirds
of possible improvement surplus. It is also important
to have a good registering of this, including good but
simple evaluations of the improvement surplus as
such. GEA regulates this in a hopefully clear and

sufficient way.

33. Also other instruments are included in GEA, like
different kinds of cooperation, agreements etc., and
programmes for certain biodiversity objectives. An
identified category of impactors, who together cause
the quality situation in for example a smaller water
basin may agree (it is voluntary) to undertake to
improve this water basin up to a defined level which
does not violate any quality standard. GEA regulates

this and adds rules which kick in, if the impactors do

not fulfill what they are to fulfill. The will to agree is
improved by the law, which states that otherwise a
real command and control situation occurs for this

water basin.

Managing land use development and decen-
tralisation

34. Two of the most difficult obstacles for ecological
sustainability are (1) decentralisation ideas and (2)
economic assessments (such assessments were briefly
set aside in#5).

Decentralisation seems to have been more and
more accentuated in many countries, especially as
regards planning and connected decisions on landuse,
in the first place for building, often referred to as
“development”.

Suppose that we put the Swedish environmental
code and the Swedish planning and building act next
to each others and ask: Can these two laws go together
in one and the same country?

Which would be the answer?

The code’s over all objective is sustainable develop-
ment and consequently ecological sustainability, but
its substantive law does not go that far. The Swedish
planning and building act’s objective is on the other
hand mainly on land development and connected
planning issues. Its substantive law lies even further
from sustainability, although sustainability is men-
tioned in the act’s introductory article.””

The real lack in the Swedish planning and building
act is its total disregard of ecological connections
beyond municipal borders in combination with an
almost total possibility for the municipalities to decide
without effective corrections from above. This means
that planning and building law decisions are not only
mostly disconnected from the environmental code, but
can also be in conflict with it.

This is simply not possible if sustainability is to be
achieved. Even systemic theory can explain this by
means of Ashby’s law on requisite variety (which I
will briefly get back to in #42).

* Christensen, J: Kretslopsspropositionen. En rittslig Potemkin-
kuliss? in Miljbrittslig tidskrift 1994:1.
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35. GEA solves this kind of problem in the most
simple, and theoretically most easily explained, way,
namely by making also landuse for building etc. fully
subject to GEA.

Legal technically, this is primarily taken care of in
GEA as such, namely by making clear that also this
kind of landuse falls under it. Many rules on building
and buildings, which do not primarily concern
environment etc., shall then be included in a special
building act. Its content must however not conflict
with GEA.

This is very easy, provided that we disregard all
those people who for one or another reason claim that
they believe that municipal politicians can take care
of ecological sustainability. Ecological systems are
however generally more or less open, and much
depends on how the ecological situations are also
outside a specific municipality. That fact alone kills
any idea of municipalities as primary caretakers of
ecological sustainability. But they can be caretakes by
delegation, so to say, namely within the framework
of the planning system of GEA. They can (and sholud)
also take ecological care when deciding on issues, the
consequences of which are only temprorary and
restricted to within the municipality in question.

Consequently, also such issues as sub-division of
land are to be subordinated GEA.

Managing sectoral environmental impactors

36. One major problem in Sweden, probably also in
several other countries, has to do with industrial and
landuse sectoring and with how this has been handled
by legislators. GEA makes a very strict distinction
between on one hand different kinds of industry and
landuse (like forestry, agriculture etc.), and on the
other hand environment and its reactions to
anthropogenic impact. The GEA project presumes
special laws on forestry, agriculture, fishery, building
(mentioned in #16-17), traffic etc. However, such laws
shall only be purely actor related and not contain its
own environmental law. The latter is instead found in,
and under, GEA.

This solution follows the holistic approach behind

GEA which in turn is necessary for the sake of
ecological sustainability. As an example, rules about
who has the right to hunt etc. are to be put in a
hunting act, while rules about what may be hunted
and when and how belong to the environmental part

of law.

37. In order for this to function, a good central and
regional authority structure is needed. GEA puts
forward a national environment protection agency,
with regional and maybe local offices, as the authority
with full responsibility for what GEA is about.

As an alternative, one could consider the environ-
mental ministry in the government (some states give
strong decision power to ministers, other states do
not). This would however probably be in some conflict
with the Rule of Law approach, upon which GEA is

constructed and intended to function.

38. Water, then? EC law now includes the framework
water directive. How would that fit into the GEA
thinking?

First, the regional environmental planning areas are
to follow water divides. Furthermore, water is
necessary to be controlled for the sake of ecological
sustainability. Therefore, GEA’s regional environmen-
tal planning can take care of whatever water planning
etc. that the directive calls for.

Thirdly, however, water is complex also from legal
points of view. Water is a fluid, or vapour, or ice etc.,
but it can also as such be an ecosystem or at least be
a necessary component in different ecosystems. But
this is not all. Water is also normally flowing. Also
other resources are flowing, including living resources
and of course wind and other forms of or results from
energy.

In order to handle this, GEA specifies in itself a
certain kind of rights called flow rights. Also such
rights are to be observed and managed in regional
environmental planning.

So, in conclusion, the EC framework directive will
be fully implemented under a system of regional
environmental planning like the one under GEA.

Specific law on water projects concerning other things
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than environmental, is to be put in a special law next

to laws on forestry, hunting etc.

Discussion

39. The book on GEA covers 245 pages and the GEA
as such 552 pages. This article can pick only certain
central issues. I begin with the systemic approach.

GEA’s first part contains an introductory chapter,
and then chapters with legally defined concepts,
environmental principles, different kinds of rules in
GEA, planning rules and certain other common rules
— altogether six chapters.

Part 2 has chapters on environmental rights, rights
to land and water areas, flow rights, public rights,
improvement surplus, priority, environmental
permissibility, and other right-related issues — alto-
gether eight chapters.

Part 3 has two chapters — on landuse rules and
product rules.

Part 4 includes actor-related substantive rules in
four chapters, one on basic precautionary rules, one
on landuse for housing, one on products and one with
limit rules in linear situations.

Part 5 turns the perspective into reactor-related
rules. One chapter lays down environment-related
rules, one concerns protection and management of
living resources, and one management of other flows
— altogether three chapters.

Part 6 deals with land control, has seven chapters,
and starts with a chapter on land reserves followed by
a chapter on national environmental planning fol-
lowed by two chapters on regional environmental
planning, after which one chapter deals with local
environmental planning and one with implementation
planning. The last chapter in this part includes other
rules on plans and planning.

Part 7 starts with a chapter on voluntary solutions
followed by one chapter on management, one on
preservation programmes and one on cooperation —
altogether four chapters.

Part 8 has three chapters, one on additional control
instruments, one on economic instruments and one on

other special control instruments.

Part 9 is on procedure. It has seven chapters. The
first one is the big chapter on procedure, followed by
the chapter on Environmental Impact Assessment,
one on licensing, one on planning, one on assessment
of environmental permissibility, one on final go ahead
decisions, and one with other procedural rules.

Part 10 has two chapters, one on compensation and
one on compensation and environment funds.

Part 11 has a chapter on supervision and one on
sanctions.

Part 12, finally, includes miscellaneous chapters,
one on the tasks of public organs, one on environmen-
tal information, one with special additional rules and

one with general excepting rules.

40. All this forms a system for ecological sustainability
suitable for sustainable development. It declares its
own concepts, principles and rules in ways which are
intended to put forward general doctrines for environ-
ment protection and ecological sustainability. It
distinguishes between environment and who might
affect it but connects them by means of a far reaching
planning system with both proactive and reactive
plans plus area-related reserves etc. and flow-related
management law. The safety system, although
somewhat belated in its functions, should in the long
run and provided authorities, who work under good
rule of law standards, function for ecological
sustainability. The subrights related to priority and
improvement surplus should not counteract this,
priority being neutral in this respect and improvement
surplus having the possibilities to speed up environ-
mental improvement. The different possibilities to
apply softer instruments are intended to be well
secured within the substantive environment-related
law. Errors will occur but GEA has functions which,
with some delay, can be used to repair for this.
These are functions and effects which are consid-
ered normal and problematic in environmental
control. However, GEA includes also another, and

maybe more questioned, group of principles and rules.

41. One of them is about property rights to land etc.
GEA adapts these rights to ecological sustainability
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but keeps them as property rights. However, and as
a main rule, this is not expressed in commands but as
precautionary requirements, limits and to some extent
prohibitions. This — when for the purpose of ecological
sustainability — shall never give rights to economic
compensation when something is restricted or even
prohibited.

With such law, property rights can go together with
ecological sustainability, provided that expropriation
law is made as broad as presumed in this project. If
however compensation should be paid to proprietors
(and similar persons) when they are not allowed to act
unsustainably, it would mean that the state (the
taxpayers) were to carry the economic burden of
proprietors” ownership of land, but without taking the
land. This would not go well together with the
polluter pays principle and it also conserves owner-

ship of land as inherently ecologically unsustainable.

42. Another important function of GEA is that it brings
local physical planning, zoning etc. in under GEA’s
substantive and planning law for the sake of ecological
sustainability. This follows from Ashby’s law on
requisite variety when understood that ecological
impact does not stop at a municipal border and that
it normally is not temporary and insignificant.
Without bringing such landuse issues in under the
same legal control as other impact, ecological

sustainability cannot be achieved.*

43. The broad and tiered environmental planning
system is necessary for ecological sustainability within
economic rationality. All available resources and all
problems can then be collected, assessed and econo-
mised with. Within the fundamental rights, possible
development space can be defined and allowed for
use. Public organs can be commanded to launch or
proceed programmes, and to take other actions.
Possibilities for alternative solutions can be identified.

All this is however fenced inside environmental

*2¢ Carlman, I: Control System for Sustainable Development, in
Dubois, D.M (ed): Computing Anticipatory Systems.
Casys’07 — Eighth International Conference Liege, Belgium
6 — 11 August 2007. American Institute of Physics 2008.

limits expressed as quality and quantity standards and
the like. It is also subject to the actor-related substan-
tive rules in GEA. However, since the entire region (or
part of it) often, maybe generally, is too limited for all
ideas about development etc., but the planning makes
it possible to overlook the entity when deciding for
what it may be used, the substantive law of GEA will
be applied in, and adapted for, a holistic process — the
planning.

Virtually all countries would have considerable
financial costs for turning into environmental plan-
ning. On the economically positive side, however, lies
considerable opportunities for rational decisions over
the total resources and their possible use but also, and
this is equally important, possibilities to prevent non-
attainment of environment-related standards etc, id est

to function proactively.

44. Laying down limits of different kinds, including
geographical limits (and development space inside
them) in a holistic planning process, is not only a
rational way to use ecological resources efficiently but
also a good way for all involved people to assess and
claim their environmental and resource-related rights.
However, the more one can find alternative instru-
ments which still meet the same needs that are
intended to be secured through planning, but more
cost-efficiently or in nicer ways, the better. GEA as
constructed so far gives much possibilities for this, and
it can also be the basis for further development of the

environmental control system.

45. What, then, if GEA and the environmental plan-
ning system, together with limits as goals and sub-
goals for ecological sustainability, result in the finding
that a region simply has no development space?

Two answers need to be considered.

The first one is that if so, the law and the planning
system etc. finally made clear that the ecological
situation in the region is unsustainable.

The second one is that if so, the GEA approach
must be abandoned because no development can take
place.

Anyone who understands ecological sustainability
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basics understands that the first answer must be
chosen, since the second one will lead to continuous
ecological unsustainability and consequently no
sustainable development.

Provided the first answer, we then must go back to
GEA and see whether it can do something about such

a problematic sustainability situation.

46. First of all, the implementation planning law in
GEA is combined with rules on improvement surplus
which gives opportunities for development either by
means of improved technology, or extra costs. The
technology improvement is primarily beneficial for the
operator who created the surplus, but it results in a
better technology in general and will (provided that
economy allows) therefore give more general environ-
mental improvement. The possible extra cost will be
accepted if the economic benefits are high enough.
Consequently, this system ought to give possibilities
for development but at a higher standard than the
general BAT one.

Secondly, the more effective the alternative control
methods become, the lower the cost ought to be for
environmental improvement.

However, if both the first and second developments
just mentioned fail, ecological sustainability is ecologi-
cal sustainability and since that is necessary for other
sustainabilities, then one cannot set ecological

sustainability aside.

47. One issue has gone through this article, and the
GEA, but perhaps still without really being focussed
upon, namely fundamental ecological sustainability
as such. In this summing up part, this must be done.
It is rather simple, although indicating severe difficul-
ties.

The simplicity comes from what is already said
about the rights of all future generations to have a
sufficient nature basis for their needs. The scientific
simplicity of this takes us to natural sciences. The
difficulties, on the other hand, is about defining time
after time what is ecologically sustainable and then
really achieving and maintaining it.

Ecological sustainability must most probably

always be defined by means of goals and subgoals
with limits etc. relating to the environment and the
biosphere as a whole. This must be done under
uncertainties which in turn calls for regular reviews
of the goals and limits, but also of how to achieve
them. The feedback function in GEA should keep this
as law, and the procedures around it should give
transparency and possibilities for judicial review.
There is rather much theory about this in inter alia
environmental law methodology.””” The basis of this
is that when it is fairly understood that something is
ecologically unsustainable, it has to be seriously
approached through, or based upon, the law and in
the environmental planning etc. Some elementary
parallels can be found in inter alia US clean air law.

The difficulties cannot be circumvented, and GEA
is constructed for really managing them. Nature reacts
in its different, normally non-linear ways and humans
simply have to cope with that. This is why fundamen-
tal rights cannot be absolute, but relative to ecological
sustainability. This is also why environmental plan-
ning (or something with the same potential) is
necessary. But any environmental policy might
collapse if implementation deficits are not taken care
of in the law itself. For this purpose, the well known
technique with mandatory and law controlled imple-
mentation planning for ecological sustainability,
together with the automatic activation of non-degra-
dation standards, is even more developed.

Two important, not to say sustainability inimical,
issues have not found any real solution in GEA,

namely international law and population growth.

48. Since the biosphere includes the planet Earth, a
control system for that large eco-system is needed.
Mankind does not have that yet. International law
defaults, outlined by Adalheidur Jéhannsdoéttir in the

biodiversity context,”® are generally pre-environmen-

*” Westerlund 2003 and the coming book Fundamentals of
Environmental Law Methodology.

8 Adalheidur Johannsdottir: The Significance of the
Default. A study in environmental law methodology on
ecological sustainability and international biodiversity law.
Uppsala university 2009.
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tal and conflicting with ecological sustainability. As
long as that is a fact, international law is a problem
and not a solution. GEA approaches this to some
extent.

Partly it is done by developing the principle of
sustainable development as a complex of three
principles where the one on ecological sustainability
is the primary one (and therefore necessary for the two
others). Partly it is also done by developing the
distinction between market and environmental
rationalities. And partly it is done by laying down
rules on interpretation where international (and EC)
law are to be presumed not to counteract countries’
work for ecological sustainability with respect also to
the entire biosphere. This is not sufficient, but without
improvement of international law as such, this was
what could be done at this time. What can be imag-
ined from between the lines here is that international
law constitutes an enormous sustainability problem,

which simply must be dealt with by i.a. legal scientists.

49. Population growth is one of the really threatening
factors for sustainability that is more or less set aside
in politics and today’s scientific discourse. It does not
matter whether this is because of sheer denial or
something else. 9 billion people in 2050 is an enormous
population which cannot exist and develop without
a sufficient and sustainable biosphere.

GEA has nothing about population growth control.
The country which has so far done most for at least
slowing down population growth is China. The
criticism against China’s efforts is normally not
connected with any realistic alternative, except for
some kind of hope that when people reach good living
standards, the number of births will go down.

Such living standards call, however, for inter alia a
sufficient nature basis, good politics, and economic
techniques which are not requiring more and more
people in order for economy to function. Not even
within the wide sustainability framework of the GEA
project has it seemed possible to really approach these
issues. The most simple way would of course to
develop a one child policy that China, at least until

now, has — more or less effectively — applied since

decades.

50. And this statement brings this article to its scien-
tific end. The construction of a GEA model is a
scientific effort to outline what, in Rule of Law states,
the legal system must contain — although leaving aside
population growth issues and such social science,
which needs to improve its theory frameworks to be
compatible with ecological sustainability.

As for law, GEA has done this by including inter
alia adequate concepts, principles, interpretation rules,
rights, substantive reactor-related law and substantive
environment-related law, landuse control instruments,
environmental planning and implementation planning
and softer but effective instruments etc. The GEA
construction must also be understood as a system with
many interior functions including, most important of
all, automatic feedback functions etc.

Any change in the construction, which does not
counteract the systemic functions of GEA, and which
also otherwise is at least equal with the GEA model
as regards ecological sustainability, is important
forenvironmental law methodology and theory. On
the other hand, any change which is less good for
ecological sustainability, must be turned down since
ecological sustainability is something necessary.
Remember then that delays in time are ecologically
and economically more costly than if no such delay
occurs. Furthermore, any modification of a component
in the system must still fit into the system, otherwise

the system as such will not function sustainably.

51. Two final comments might be necessary here. One
concers to which extent a generic act like this could be
useful in different kinds of legal systems and the other
concerns the general approach to ecological
sustainability.

A generic model act for sustainability has purposes
related to conditions which are not restricted to a
specific country, even if examples may be taken from
some countries. These purposes relate to ecological
sustainabiliy for the sake of sustainable development.
The ideas in a model act like this can be modified in

order to fit into also quite different, although Rule of
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Law based, systems. Such modifications are to be
checked for ecologicka sustainability including how
they will function in the legal system in question (and
how this legal systems must be adapted for
sustainability).

From this follows that ecological sustainability

shall, and must, be obtained — or development is not
sustainable. We cannot avoid that conclusion. Anyone,
who in spite of this balances ecological sustainability
against economy, social issues or whatever else,
thereby leaves the entire idea of sustainable develop-

ment.
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