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Abstract

In Sweden, individuals who claim they have been wrongfully convicted can apply for post-conviction review.
However, researchers have argued that the path towards exoneration is filled with barriers that some may
overcome, while others do not, regardless of the actual merits of the wrongful conviction claim. In this study,

I explore the tension between the intuitively reasonable tendency of applicants to blame the criminal justice system
for causing the wrongful conviction and the potential limitations in the structure and application of the post-
conviction review remedy regarding the accountability of the justice system itself. This is achieved by means of a
case study focused on a decade-long struggle that resulted in an individual (NN) being exonerated after serving

13 years of his lifetime imprisonment sentence. NN claimed that he had been wrongly convicted of murder due to
failings and errors within the justice system, but was eventually exonerated on grounds that had nothing to do with
the criminal justice process or the actions of the legal actors involved. I also discuss the support NN received from
lawyers and journalists, something that few other applicants have access to, which enabled him to present the type
of evidence that resulted in his exoneration.
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The Blackstone ratio, which states that it is better that 10 guilty persons escape than that one
innocent suffers, is a deeply rooted principle in western rule-of-law discourse (de Keijser
et al., 2014; Huff et al., 1986). Despite this, we know that wrongful convictions happen
and that many of those who are wrongfully convicted are only exonerated after serving
many years in prison. International (mostly Anglo-American) research has also shown that
the number of individuals who are wrongfully convicted is likely to be subject to a dark
figure (Ramsey & Frank, 2007; Gross, 2013; Loefller et al., 2019), and studies have indi-
cated that this may also be the case in Sweden (Grédns, 2023; Lidén et al., 2018a, 2018b;
Stridbeck, 2020). The fact that it often takes a long time for individuals who have been
wrongfully convicted to be exonerated, and that some remain part of a dark figure and will
never be exonerated, stresses the importance of studying the legal path that wrongful con-
viction claimants need to take in order to have a chance of being exonerated, i.e., the post-
conviction review (PCR) process. However, knowledge about how this legal area functions
in practice is scarce. Rafail and Mahoney (2019) have described a lack of knowledge regard-
ing the American PCR process in a way that could equally be applied to the Swedish context:
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The sequence of events taking place between conviction and exoneration is largely a black box in
the existing literature, but one that may shed valuable insight on exoneration as a distributional

process working to the advantage of some social groups and to the detriment of others. (p. 538)

More has certainly been written on the causes of wrongful convictions, at least in an Anglo-
American context, based on known exoneration cases and the criminal justice system’s own
description of the events leading up to its decisions to overturn these convictions. However,
looking only at the final stage fails to provide the full picture. As Rafail and Mahoney (2019)
have noted, the path towards exoneration may be filled with barriers that some may over-
come, while others do not, regardless of the actual merits of the wrongful conviction claim,
resulting in the aforementioned dark figure of wrongful convictions. In addition, the way
a case is depicted by a claimant may well differ from the picture provided by the criminal
justice system. Indeed, having a wrongful conviction application granted does not auto-
matically mean that the court in question has confirmed all of the claims made by the
claimant. In this regard, Naughton (2013) has raised the concern that the criminal justice
system is often reluctant to portray wrongful convictions as wrongful, instead viewing them
as a “a phenomenon that is unintended and unavoidable and one in which no one is to
blame” (p. 28). This risks leading to exonerated individuals not receiving proper redress,
and opportunities for the justice system to improve by learning from its mistakes being lost.

Against this background, the focus of the present study is directed at one individual’s -
here called NN - decade-long struggle for exoneration, which resulted in him being released
from prison after he had served 13 years of a life sentence for murder and robbery. A more
detailed case description will follow, but for now the relevant point is that NN insisted that
he had been wrongly convicted as a result of errors and failings that happened during the
criminal justice process and the way the legal actors involved had handled the case, as is the
case with most applicants (Hellqvist, 2021; Lidén, 2018). This appears intuitively reasona-
ble, since there are probably few convicted people who would argue that they were inno-
cent but had nonetheless been treated correctly throughout the justice process. However,
NN was eventually granted the opportunity to have his case reopened on grounds that had
nothing to do with the possible wrongdoings of the criminal justice system. The NN case is
highly relevant because it raises the question of the space that the post-conviction review
remedy opens - or does not open - for the accountability of the justice system itself, and
what consequences this may have for wrongful conviction claimants trying to navigate this
arena. In this article, this question is explored by means of a case study of NN’s struggle
for exoneration, in which I examine the post-conviction court documents from this case
through the lens of accountability theory. Because NN filed multiple applications over the
course of a decade, and because his case is both similar to (attributing blame to the criminal
justice system) and different from other wrongful conviction claim cases (NN received help
from lawyers and journalists, and was eventually exonerated), the case provides a unique
opportunity to examine a process that is often shrouded in obscurity.

The disposition of the article is as follows: I start by situating the current study in the
context of an overview of the topic of wrongful convictions in the Nordic countries and
studies of this phenomenon, followed by a description of elements from accountability the-
ory and its relevance for post-conviction review studies. I continue with an explanation of
the legal provisions that govern the Swedish PCR process, and then provide an overview
of NN’s case and a description of the court documents and how they were analysed. I then
present the study’s results, showing how NN took what I refer to as an evidential detour,
in which he presented evidence that did not directly attribute any blame to the criminal
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justice system, which seems to have been a successful application strategy for reaching the
approval threshold, since it allowed the Supreme Court to create a narrative of the sequence
of events as involving an accumulation of doubts, but where the doubts about NN’s guilt had
nothing to do with the justice system’s own potential wrongdoings; as such the Supreme
Court’s narrative may be viewed as an avoidance of accountability. I then discuss how this
evidential detour was made possible by lawyers and journalists. In the concluding part of
the article, I discuss how the alternative ways of reviewing wrongful conviction claims have
the potential to reduce the risk for bias and, as a result, increase the space for accountability.

Wrongful convictions studies in the Nordic countries

Wrongful convictions and issues related to this topic cannot be considered an established
area of research in the Nordic countries in the sense that the existing studies in this field
have produced a base of accumulated knowledge, as is the case in the Anglo-American
countries. This makes sense, considering the links between expansive legislation, repressive
crime policy and a high prevalence of wrongful convictions (Norris, 2017). The Nordic
justice systems have a number of intrinsic safety mechanisms that are specifically intended
to avoid wrongful convictions, and the Nordic countries are counted among the top nations
in the world with regard to adherence to rule-of-law standards in criminal justice proceed-
ings (The World Justice Project Rule of Law Index, 2022). As a result, the issue of wrongful
convictions has not emerged as such a major or alarming issue as in the United States or the
United Kingdom, for example, and academic interest has therefore been limited. However,
this does not mean that wrongful convictions as a research object is irrelevant in the Nordic
setting. Interestingly, although all of the Nordic countries have had several high-profile
cases of convicted individuals being exonerated after serving many years in prison, it is
only Norway, and to some degree Iceland, who have radically reformed their PCR systems
as a result of these cases and the way they were viewed as symptoms of a serious prob-
lem that required attention and intervention (Ingadottir & Haraldsdoéttir, 2021; Stridbeck
& Brennen, 2023). In addition, considering that Swedish crime policy has taken a punitive
turn (Tham, 2022), it is not unlikely that rule-of-law standards are at risk of being compro-
mised, with an increase in wrongful convictions one of the many consequences.

The relatively few Nordic studies conducted on this topic have for the most part focused
on describing the PCR system, discussing areas of concern with their respective jurisdic-
tions and providing comparisons with other countries’ systems (e.g. Grans, 2023; Johnson,
2011; Martinsson, 2021; Stridbeck & Brennen, 2023. See Hellqvist, 2023 for an overview of
Nordic publications). There are also studies examining the relationship between false con-
fessions and wrongful convictions (Gudjonsson, 2021; Stridbeck, 2020), and confirmation
bias and wrongful convictions (Lidén, 2018). Previous Swedish studies have also compiled
statistics on the incidence, characteristics and outcomes of PCR applications, since there
are no court statistics on post-conviction review cases in Sweden (Gréns, 2023; Lidén, 2018,
2021; Hellgvist, 2017). In this respect, the figures compiled by Gréns (2023) are the most
recent. For example, between 2010 and 2020, 15 individuals were exonerated after wrongful
convictions for murder, and most of these wrongful convictions were based on circum-
stantial evidence. Gréns (2023) also states that the discovery of new evidence by journalists
played a central role in overturning these convictions. Altogether, many of these studies
point to the importance of looking beneath the surface, and imply that there may be a
significant number of wrongful convictions which are never identified as such, mostly as a
result of barriers to claimants, such as a lack of legal aid, difficulties with obtaining new evi-
dence, and issues of transparency and independence when applications are being assessed
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within the court system as opposed to by an independent review body (e.g. Martinsson,
2021; Lidén, 2018). Based on my interpretation of the literature, many of the raised con-
cerns fundamentally relate to issues of — and navigation around - justice system accounta-
bility, albeit the concept of accountability is not used in a theoretical or analytical sense. In
this light, the current study considers what new insights into the PCR remedy can be gained
if it is analysed within the framework of accountability theory. An especially pertinent issue
in this regard is the struggle of persons claiming wrongful conviction who need to navigate
a legal reality that is often at odds with their own experience (Hernandez, 2023; Roberts &
Weathered, 2009).

Taking accountability into account

Before I started analysing NN’s case, I already knew from reading through the documents
that alleged failings and errors within the justice system were central to NN’s applications.
The preparatory legal texts (travaux préparatoires) state that the PCR remedy should work
as a safeguard for those who are innocent, allowing them to obtain justice, and that the
immutability of court judgements and the protection of court authority must not be given
more weight (Cars, 1959; SOU, 1926:32; 1938:44). It is clear that NN is calling for account-
ability regarding claimed legal wrongdoings, but although his conviction was eventually
overturned, the Supreme Court confirmed very few of his claims about wrongdoings. This
made me wonder about the space that the PCR remedy opens - or does not open - for jus-
tice system accountability, and consequently, to what extent NN actually received justice. In
an opinion piece on another infamous exoneration case, the then secretary general of the
Swedish Bar Association pinpointed the complexity of the PCR situation when she wrote:
“The court’s conviction may very well have been correct, even though he may be innocent”
(Ramberg, 2009), and described that a post-conviction review and subsequent exoneration
need not necessarily mean that any errors had been made in the justice system’s handling
of the original case (see also Gréns, 2023). This is a description that I recognised from
the decisions made by the Supreme Court in NN’s case. While it may be true that certain
wrongful convictions are the result of legal procedures which were correct at the time that
they were used, this particular narrative can also be understood as a means by which the
criminal justice system can protect itself from being held responsible (see Naughton, 2013).
This alternative interpretation raises the issue of the role of justice system accountability in
the PCR process and lies at the heart of what I attempt to explore in this study. While schol-
ars have argued that accountability is an essential feature of the PCR process, at least in a
normative sense (Prenzler, 2021; Rego, 2021), the PCR remedy is not explicitly defined as
a forum of accountability, but rather as a mechanism to obtain justice for innocent people
(SOU, 1926:32; 1938:44). However, the specific meaning of justice is not operationalised
in the legal texts. As in the case of NN, it is clear that many PCR applicants are calling for
accountability (Hoyle, 2016), and it is not far-fetched to assume that these applicants equate
justice with accountability, making the concept important to examine in this context.

In order to explore the role of justice system accountability in the PCR process, I make
use of the definition by Bovens (2010), who defines accountability as a social relationship
“between an actor and a forum, in which the actor has an obligation to explain and to jus-
tify his or her conduct, the forum can pose questions and pass judgement, and the actor
may face consequences” (p. 450). The court is an institution that often is mentioned as
an accountability forum (Bovens, 2007; Bovens & Wille, 2021), and the specific arrange-
ment of the PCR remedy corresponds to a large extent with Bovens’ (2010) definition of
accountability (see next section, “The legal rules”, for a more detailed description of the



NORDIC JOURNAL OF CRIMINOLOGY | VOLUME 25 | 2-2024 5

PCR arrangements). There are three types of questions that are usually attended to when
examining accountability arrangements: accountability for what, accountability to whom,
and accountability of whom (Bovens, 2007). In the current context, this would mean asking
what the claimed wrongdoing is about, to whom the responsible actors need to answer, and
who the responsible actor/s are. With these questions in mind, and viewed from a power
dynamic perspective, accountability is in the present context used in a traditional verti-
cal form: by using the post-conviction review remedy (account-holder), convicted citizens
are calling for accountability in relation to claimed wrongdoings committed during the
legal process and the involved actors (accounters) (Campbell 2019; Prenzler, 2021). From
the claimant’s perspective then, the quest for accountability through the use of the review
remedy seems quite straightforward. However, a more complicated picture emerges when
accountability is looked at from the point of view of the criminal justice system. Given that
the Swedish PCR process is not conducted by an independent organ, the process fundamen-
tally entails a situation of self-assessment, with both the account-holder (an Appeal Court
or the Supreme Court) and the accounter (for example, the lower court or the prosecutor)
representing the criminal justice system. As a consequence, there is a risk for system-level
confirmation bias (Lidén, 2018), which can result in an avoidance of accountability since an
overturned conviction puts the justice system in a conflicted position in relation to its own
legitimacy (Campbell 2019; Naughton, 2013).

Clearly, a wrongful conviction can be seen as “evidence of the failings of the criminal
justice system” (Campbell 2019, p. 249). As a result, and as Prenzler writes, “A culture of
denial and defensiveness has contributed to resistance to reform and failure to remedy mis-
takes” (2021 p. 94). At the same time, a legal history containing zero exonerations is not
optimal from a legitimacy point of view either, since no system is immune to wrongful
convictions (Lidén, 2018; Prenzler, 2021). For this reason, the criminal justice system needs
to overturn a few convictions from time to time. In such instances, exonerations may be
seen as evidence of a functioning system that takes responsibility in those rare cases that
wrongful convictions happen. According to Naughton (2013), the emphasis of the criminal
justice system is then on depicting the wrongful convictions as a rarity that does not reflect
badly on the system as a whole. This can be done, for example, by providing individualis-
tic case-by-case explanations and by pointing the finger at the bad apples (Aguirre, 2017;
Bonventre, 2021). The consequence of these approaches is that the convicted person risks
not receiving proper redress in the sense that the full impact of the damage caused by the
criminal justice system, and by extension the state, is not acknowledged. Thus, the wrong-
tully convicted person is not considered a victim of state harm, which is of great importance
for reasons concerning financial compensation, psychological healing and sense of resto-
ration of justice (Hoyle, 2016; Madrigal & Norris, 2022). In addition, it can be argued that
a key aspect of accountability forums is to provide feedback that produces reflection and
learning (Bovens, 2010). As a result, avoidance of accountability creates a situation in which
opportunities for the justice system to improve by learning from potential mistakes are lost.

The legal rules

The PCR process constitutes what is known as an extraordinary legal remedy that may
under certain circumstances be used to nullify court judgements that have obtained legal
force (Ekelof & Edelstam 2008). If the verdict was issued by one of the 48 Swedish District
Courts, the review application is assessed and the decision to approve or deny the PCR
application is made by one of the country’s six Appeal Courts. If the verdict was issued by
one of the Appeal Courts or the Supreme Court, the application is assessed and the decision
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made by the Supreme Court. An approved application either means that the charges are
immediately dismissed or - as was the case with NN - that a new trial will be held in the
same court which imposed the original verdict.

The rules governing the PCR process are determined by five grounds, which comprise
a number of conditions that must be met for an application to be approved. These grounds
are listed in the Swedish Code of Judicial Procedure (Chapter 58, Section 2). The first three
state that applications for review may be approved if any actor within the justice system has
(1) been guilty of criminal conduct or neglect of duty or (2) been subject to a conflict of
interest, or (3) if any evidence or statement has been forged or false, and this (ground 1, 2
or 3) may be deemed to have affected the outcome of the case. The fifth ground (5) states
that post-conviction review may be granted if the application of the law on which the con-
viction was based was clearly unlawful. The fourth ground (4) has been described as being
the most important in practice (Cars, 1959; Welamson & Munck, 2016; see e.g. NJA, 2010
p. 295), and refers to the emergence of new circumstances or evidence - hereafter referred
to as the new evidence ground. This states that an application for post-conviction review
may be approved:

if a circumstance or item of evidence that was not presented previously is invoked and its pres-
entation probably would have led to the defendant’s acquittal or that the offence would have been
linked to a sanction provision milder than that applied, or if in view of the new matter and other
circumstances, extraordinary reasons warrant a new trial on the issue of whether the defendant
committed the offence for which he was sentenced. (Official translation of Chapter 58, Section 2,
number 4, p. 336)

I have not been able to find a clear explanation for why the new evidence ground is viewed
as the most important in practice, but it may be interpreted as potentially covering a wider
range of situations. The other grounds (grounds 1-3 and 5) instead focus on very spe-
cific circumstances related to the conduct of the trial and the legal actors who played a
central role in the case. These grounds acknowledge that various errors and failings may
have occurred during the criminal justice process, but at the same time the bar is set high.
They require evidence of e.g. criminal conduct or a conflict of interests, and it is not suffi-
cient simply to claim that such violations have occurred. Further, these other grounds do
not explicitly include a requirement for new information, as is the case with ground no. 4,
but nonetheless relate to information that has emerged subsequent to the conviction. For
example, if it had been shown during the trial that the judge was subject to a conflict of
interest, it may be assumed that measures would have been taken at the time. The require-
ment that information has emerged subsequent to the conviction has been motivated by
saying that the post-conviction review remedy should not function as an additional appeal
procedure, since this would risk undermining the status of court judgements (Cars, 1959;
SOU, 1938:44).

The case

On April 14, 2004, a man was assaulted in his home on a farm in northern Sweden. His
brother was attacked outside a barn located next to the house while on his way to feed the
animals. The two brothers, who lived together on the property, were found two days later
by home-help staff. The younger brother was still alive but had suffered serious injuries and
was found with his hands and feet bound. The older brother had died as a result of repeated
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violent head trauma. His body was found inside the barn, taped and covered by heavy sacks.
NN was quickly identified as the perpetrator by a witness who claimed he had heard NN
talking about breaking into the brothers’ home because they kept money in the house. This
witness, who would become the principal witness in the case, said that on April 13, the day
before the murder, he had attempted to dissuade NN from going through with his plan by
taking him on a car journey. His idea with this journey was to show NN that he also knew
where the brothers lived, in case anything should happen to them. Under interrogation,
NN acknowledged that he had previously been to the brothers’ farm and sold them a safe,
but stated that he had then never returned, and that the witness’s statements about both the
planned burglary and what would come to be known as the ‘dissuasion journey” were lies.
NN said that he had indeed met the witness on the day before the murder to discuss busi-
ness, but that he had quickly broken off the meeting because he perceived the witness to be
under the influence of drugs.

The District Court passed judgement in the case on December 20 of the same year, and
NN was sentenced to life imprisonment for murder and aggravated robbery. There was no
technical evidence or eyewitness testimony tying NN to either the crime or the crime scene,
but the unanimous assessment of the District Court was that the testimony of the principal
witness was credible and that, in combination with other supporting evidence, this testi-
mony was sufficient for a conviction. NN appealed his conviction, and the case was heard by
the Court of Appeal, which confirmed the judgement of the District Court. NN applied to
appeal the judgement to the Supreme Court, but his application was denied. After 13 years
in prison, and three failed applications for post-conviction review, however, NN’s fourth
application was approved. NN was released in 2016 after a new trial found him not guilty,
becoming the longest-serving inmate to be exonerated in modern Swedish legal history.

Methods

In this case study, I examine the court documentation from NN’s post-conviction review
case by means of thematic analysis. The aim of a case study is to conduct “[a]n empirical
inquiry about a contemporary phenomenon set within its real-world context” (Yin, 2009,
p- 18). The data comprise NN’s four applications together with the corresponding decisions,
and their motivations, made by the Supreme Court. The decision to focus on the written
court record is based on the view that institutional logics can be studied and understood on
the basis of what an institution chooses to exclude or include, and thereby to accept (van
Dijk, 1993). A focus of this kind thus opens the door to analysing the consequences of an
institution’s practices for those individuals who come into contact with it, which is in line
with the article’s aim of exploring the role of accountability within the PCR process and its
consequences for wrongful conviction claimants trying to navigate this arena. The material
was thematically analysed following the pattern-based reflexive approach formulated by
Braun & Clarke (2013, p. 223-245, see also Byrne, 2021).

In the first step of the analysis, the focus was directed at the applications submitted by
NN, which were used to thematically examine how NN argued for his case and the infor-
mation he invoked to support his arguments. Table 1 displays the central pieces of infor-
mation invoked by NN in applications 1-4, by whether these pieces involved new evidence
that was not critical of the justice system’s handling of his case or information that was
critical of the justice system. An important perspective when analysing NN’s applications
has been to study the difference between each of them. This allowed me to see how NN
adapted his argumentation and the information he invoked in response to the decisions
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and motivations he received from the Supreme Court. After analysing each application,
I focused on the related decision from the Supreme Court and how the Court motivated
its decision, examining what aspects of the information invoked by NN were not accepted
and led to the Court denying NN’s three applications, and what aspects of the information
were accepted and resulted in the Supreme Court granting NN’s fourth application. Having
obtained a detailed understanding of the main themes in NN’s applications in relation to
the Supreme Court’s responses, the material was re-examined from a focused accounta-
bility perspective by specifically looking at the role of accountability within the identified
themes found in NN’s claims-making, and in the Supreme Court’s dismissal or acceptance
of these claims, which was done on the basis of the three questions formulated by Bovens
(2007; 2010). While studying the characteristics of NN’s claims, I simultaneously examined
the processual context by attending to the type of access to support that NN had while pre-
paring and filing his applications, in what specific areas he received help, and how this help
was related to the information that led to the final decision to approve his PCR application.

Table 1. The central pieces of information in NN’s applications, by whether these pieces
involved new uncritical evidence or information that was critical of the justice system.

Application 1 (2006) 2 (2009) 3(2011) 4 (2015)
New uncritical
information
Credibility of PW PW mobile phone data.* PW mobile phone PW statement 1,
data.* 2, &3.*
Alternative Reconstruction, barn Analysis of
perpetrator entry hatch. * phone listings.*
Statement by cave Comparative
researcher.* analysis.*
Two types of tape.
Other/alibi Phone that had disappeared.

Trousers that had been found.
Driving speed analysis.*

Critical information

Credibility of PW

Alternative No investigation of False police statement.

perpetrator alternative perpetrator. DNA-traces, snus.
Perpetrator’s car.
Identification of perpetrator.
Fingerprints.
Location of safe.

Other/alibi NN'’s unwillingness to come  Critical analysis. Erroneous decision
forward. by Supreme Court.
Wounds. Unfair trial.
Lack of witness interviews.
PW’s general credibility.

Note: See appendix for a description of the information referred to in the table.
PW = Principal witness.

* = New uncritical circumstances/evidence produced by lawyers and journalists.

Results

In the presentation of the study’s results, I go into detail about two theoretically meaningful
themes: “The evidential detour as an application strategy” and “The accumulation-of-doubts
narrative”. The first theme refers to the seemingly successful strategy that NN employed
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in his application process, in which he argued that new information primarily about the
principal witness’s lack of credibility showed that there is no evidence of him having com-
mitted the crimes. I call this a detour because the core claim of NN’s applications was that
the wrongful conviction had been due to failings and errors within the justice system. The
information about the witness, on the other hand, represents an external area of evidence
that was both new and not critical of the justice system. The other significant, and related,
finding is “the accumulation-of-doubts narrative”, which constitutes the Supreme Court’s
description of the events leading up to its decision to approve NN’s PCR application. The
Court more or less discarded information that was of a more critical nature and primarily
took note of the information about the principal witness. Within this narrative, all four
applications were necessary and added to the weight of evidence (i.e. doubts) that was
required to pass the approval threshold. Importantly, it appears to have been only the exter-
nal circumstances — mostly related to the principal witness’s credibility - that created that
type of doubt that the Court considered to be relevant. In my interpretation of the mate-
rial, the evidential detour and the accumulation-of-doubts narrative enabled a compromise
between NN and the Supreme Court: NN received an approval decision but the decision
did not reflect badly on the justice system.

Legal framework: Legal framework:

new evidence new evidence
Characteristics of conviction: Characteristics of conviction:
circumstantial circumstantial

Facilitators:

lawyers and ——> | NN: Evidential detour Court: Accumulation of doubt

journalists U

Compromise:
Approval but avoidance of accountability?

Figure 1. lllustration of the factors that enabled a compromise between NN and the Supreme
Court: NN received an approval decision but the decision did not reflect badly on the justice
system.

NN'’s application strategy: the evidential detour

In his four applications, NN presented various pieces of information in support of his cen-
tral argument, which was that he had been wrongfully convicted and that the wrongful
conviction had been due to failings and errors within the justice system. In his applications,
NN consistently expressed criticism of the fact that the police investigation had immedi-
ately become exclusively focused on him. He also presented several concrete circumstances,
which according to NN pointed to an alternative perpetrator, but which had not received
sufficient attention - for example, the fact that a police officer had not reported the results
of a DNA analysis relating to tobacco found at the murder scene from an unknown person.
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Moreover, NN’s third application was formulated exclusively in terms of an explicit criti-
cism focused on the Supreme Court’s decision to dismiss his previous application. Since
this application had been dismissed, NN argued that he had been denied a fair trial in
accordance with Article 6 of the European Convention on Human Rights.

It is clear that NN was trying to call to account the alleged fact that he had been wrong-
fully convicted as a result of wrongdoings that were committed in the name of criminal
justice. Moreover, NN was trying to hold the justice system, as a system, to account for
these wrongdoings. In part his applications focused on individual legal actors, such as the
prosecutor and the police investigators, but not in the sense of painting them as bad apples
(Aguirre, 2017; Bonventre, 2021). Instead, NN appeared to be quite clear about his belief
that these actors were representatives of a larger system that allowed them to commit these
wrongful acts, and also that the same system was now reluctant to acknowledge and redress
these wrongs subsequent to his conviction. Doyle (2013) writes that “The right answer to the
question ‘Who is responsible for this wrongful conviction?” is almost invariably ‘Everyone
involved, to one degree or another; if not by making a mistake, then by failing to catch one”
(p. 58). This view closely follows NN’s arguments.

However, even though NN’s applications were in essence clearly focused on criticising
the justice system for how the case had been handled and for convicting him in the first
place, he also put a lot of effort into obtaining and presenting new evidence, which did not
directly involve any attribution of blame to the criminal justice system. Within this cate-
gory of evidence, the principal witness’s lack of credibility constituted a prominent theme
in NN’s applications. Analysing the Supreme Court documents, it becomes clear that the
Court did not take any specific notice of the more critical aspects of NN’s applications and
the information related to these aspects, but rather reacted primarily to the information
regarding the principal witness. I call it an evidential detour because my interpretation is
that even though NN did not agree with the view that the reason his conviction should
have been torn up was the emergence of new information, new evidence about the principal
witness’s lack of credibility became a necessary evil in his review application process. This
new evidence represented an unavoidable detour on the road to exoneration, which NN
thus used at the same time as he was presenting his essential argument, which was that the
wrongful conviction had been due to failings and errors within the justice system.

The crucial but uncritical piece of evidence: the principal witness’s lack of credibility
During the trial, a major issue of debate was the so-called ‘dissuasion journey, which was
important because the witness claimed that they had driven around in the area of the broth-
ers home for two hours. During this period, the witness’s mobile phone had been used. An
expert analysis presented in NN's first application showed that it was “extremely unlikely and
bordering on impossible” that a call made from a mobile phone located in the community
where the brothers lived would have connected to the phone masts which had registered
the witness’s phone use. In his application, NN argued that this analysis showed that the
dissuasion journey had not taken place. In its decision to deny NN’s first application, the
Supreme Court did acknowledge the importance of the witness, and wrote explicitly that
“The judgement of the Court of Appeal is in substantial part based on [the principal wit-
ness’s] testimony’, but the Supreme Court did not consider the information invoked by NN
to be either new or relevant.

The mobile phone connection also constituted the central argument in NN’s second
application. NN had now asked the expert to specify his analysis further. The expert clar-
ified that the mobile phone of the principal witness had been located within 1000m of a
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specific phone mast, and NN argued that this clarification constituted a new circumstance
which further proved that the witness had been unreliable regarding the dissuasion jour-
ney. The Supreme Court did not regard these supplementary details as adding anything
new to the case. The application was denied, but two of the five Supreme Court justices
were of a dissenting opinion. These two justices argued that the new analysis showed that
it was “out of the question - and not merely extremely unlikely - that [the principal wit-
ness] could have been in or near [the community in which the brothers lived] at the time
these phone calls were made”, and since the “credence given to the information provided
by [the principal witness] had been of such significance to the Appeal Court’s decision, our
view is that the circumstances now described mean that there are exceptional grounds for
retrying whether NN has committed the offences for which he has been convicted”. Thus,
the dissenting justices were of the view that the mobile phone analysis was both new and
of relevance, but since they were in the minority, their opinion did not affect the Court’s
decision to dismiss the application.

In NN’s final application, the information that would turn out to be crucial came from an
investigative journalist and a filmmaker. This information related to things the witness had
said to them, and which they had recorded on two separate occasions. The Supreme Court
approved this application and wrote, “The outcome of the case stood or fell on how credible
and reliable the [principal witness’s] statements were deemed to be” Despite the fact that
the information the witness had now given to the journalists was not directly related to
the conduct of the offence - no such information had ever existed - it nonetheless differed
from the information that he had presented previously. In line with this, the Supreme Court
wrote that the information did not in itself constitute grounds for granting review, but the
Supreme Court stated that “The circumstances are nonetheless special’, since NN in his
earlier applications had invoked factors focused on raising doubts about the accuracy of
the information provided by the witness, and this should be viewed in combination with
the fact that NN had been sentenced to life imprisonment. The Supreme Court also wrote
that “[the second] application for post-conviction review was very close to being approved”.
For this reason, the Supreme Court argued, “even a small amount of additional information
must be sufficient for [the Supreme Court] to change its position” Below, I describe in more
detail how this specific area of evidence can be seen as crucial to enabling a compromise
between NN and the Court.

The Supreme Court’s narrative of an accumulation of doubts: an avoidance of
accountability?

Based on the Supreme Court’s formulations in the approval decision, the shift in the Supreme
Court’s position can be interpreted as being the result of an accumulation of doubts, with the
fourth application including the final straws that were sufficient to break the camel’s back.
This is particularly so given the Supreme Court’s statement that “[the second] application
for post-conviction review was very close to being approved”, which referred to the dissent-
ing opinions of two justices. Importantly, these doubts primarily related to the credibility of
the principal witness and the information provided by NN regarding the witness’s mobile
phone connection and the witness’s inconsistent statements when interviewed by journal-
ists. From this accumulation-of-doubts perspective, it was not one single piece of informa-
tion that made the Court change its position, but rather that doubts had been accumulating
over the years, and that NN’s conviction could not have been overturned at an earlier point.
This is clearly a description that is in contrast to NN’s viewpoint, who argued that he should
never have been convicted in the first place, that there was enough evidence showing the
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unsafety of his conviction as early as his first application, and that it was obvious from the
beginning that the principal witness was unreliable. Tetlock (1996) has stated that “The pri-
mary concern of decision-makers will be to portray earlier actions in the best possible light”
which he goes on to describe as a “backward-looking rationality — a defensive search for
ways of rationalizing past conduct” (p. 25). In line with this reasoning, it can be argued that
it is in the Court’s best interests to describe the sequence of events as a situation in which
doubts have been accumulating over the years, since this legitimises the Court’s dismissal of
NN’s previous applications while at the same time avoiding ascribing the work of the jour-
nalists and the evidence they presented in the fourth application any pivotal significance. It
can also be argued that it is in the Court’s best interest to direct the focus onto the unrelia-
bility of the principal witness because this represents an area of evidence that does not call
into question the potential wrongdoings of the criminal justice system.

Although NN did provide the Court with the information about the unreliability of
the principal witness, my interpretation of NN’s arguments is that the essential prob-
lem was not that the witness had lied, but that his false statements had been ascribed so
much weight in the criminal investigation and at trial, once again directing criticism at
the criminal justice system and its actors. However, this was not discussed by the Court.
Instead, the Court’s judgement can be perceived as describing the principal witness as
the main problem in the situation, which represents both a case-specific and an exter-
nal factor, which does not therefore jeopardise the legitimacy of the justice system nor
exert any pressure for introspection (Aguirre, 2017; Bonventre, 2021). Bovens (2007)
writes that the question of who is accountable, and to what degree, is a complicated ques-
tion when it comes to public organisations. He refers to this problem as “the problem of
many hands’, an issue also identified by Doyle (2013) when stating that almost invari-
ably, everyone involved is to one degree or another responsible for a wrongful convic-
tion. In this situation, the complexity of identifying the responsible actor/s in-house is
avoided by focusing on the principal witness. Related to this is clearly the issue of self-
assessment, which becomes very evident in relation to NN’s third application (focused
on the Supreme Courts decision to dismiss his previous application). In the other
applications, it was the Supreme Court that conducted the assessment, and it was the
Appeal Court that was alleged to be the actor responsible for NN’s wrongful conviction.
Although this could certainly be perceived as a situation that entails a conflict of interest,
since both the Appeal Court and the Supreme Court are part of the court system, the
third application literally produces a situation in which the Supreme Court was both the
account-holder and the accounter, thus producing an even higher risk of system-level
confirmation bias in the decision-making process (Lidén, 2018).

A related issue within this accumulation-of-doubt narrative has to do with the impor-
tance of presenting new evidence when applying for post-conviction review, with the
present study illustrating the challenges associated with this. The new evidence ground
is described in the legal literature as being the most important in practice (Cars, 1959;
Welamson & Munck, 2011; see also e.g. NJA, 2010, p. 295), and it is therefore not strange
that this ground is invoked by the applicants. However, the application of a more critical
layer of analysis opens the door to a more complex interpretation, and in this context, power
and the right of definition are central concepts to which the importance of the new evidence
argument should be related (see e.g. Quinney, 1969). In theory, because the new evidence
ground is so broadly formulated (see p. 8), it can thus be interpreted as containing a form
of legal flexibility that is not found in relation to the other, much more strictly constructed
grounds where it is clear which actor is called to account. However, Bovens (2007) writes
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that inadequacies can “take the form of accountability deficits—a lack of accountability
arrangements” (p. 462) and it is quite clear that the new evidence ground does not contain
any specific accountability arrangements. As a result, at the same time as the vagueness of
the new evidence ground formulation may provide more leeway for applicants, it also gives
the courts a greater degree of freedom to choose what will qualify as relevant evidence.
Such freedom may be used by courts to distance the justice system from its own potential
contribution to a wrongful conviction.

The consequences of the compromise

It can be discussed whether or not the approval decision in NN’s case allows for any form
of accountability to take place. The Court never used the words “wrongful conviction” in
relation to its decision to overturn NN’s conviction, which makes sense within the accu-
mulation-of-doubts narrative. From this point of view, the conviction is not regarded
as wrongful, since no wrongful acts relating to the conviction itself were acknowledged.
Instead, this narrative paints a picture of a correct conviction, where everything had been in
order until new information surfaced subsequent to the conviction, which had nothing to
do with the justice system. It appears as though the sequence of events was “unintended and
unavoidable’, as Naughton (2013) would put it, with no one being to blame except perhaps
the principal witness.

Although the Court never officially confirmed NN’s wrongful conviction claim, his
conviction was overturned and a new trial was held in which he was found not guilty.
Subsequently, NN filed an application for compensation with the Chancellor of Justice,
which represents a separate accountability forum. In this application, NN then wrote that,
besides the financial and psychological damage resulting from his years in prison:

[T]he legal catastrophe could have been avoided. [...]. If the investigation had checked the wit-
ness’s statement from the start in relation to the objective conditions based on the available masts,
his statement could have been called into question from the beginning, possibly leading to a dif-

ferent outcome. The above mentioned is invoked as negligence on the part of the state.

The Chancellor of Justice granted NN financial compensation in the amount of 18 Million
SEK. Exactly how the Chancellor of Justice responded to NN’s claims is unknown, since the
compensation issue was discussed in a private meeting between the two parties. At the end
of the day, the financial compensation clearly symbolises some form of accountability on
the part of the state in relation to NN. However, exactly what or who was held to account
cannot be deduced from either the Court’s approval decision or the compensation deci-
sion made by Chancellor of Justice. This may be seen as problematic, since an important
aspect of accountability is learning from non-desirable outcomes in order to do better in the
tuture (Bovens, 2007). It also highlights the important relationship between transparency
and accountability, with transparency being instrumental for accountability (Bovens, 2007;
Rego, 2021).

In addition, the support that NN was given by lawyers and journalists raises questions
about the level of access to resources needed by an applicant in order to obtain the kind
of evidence that will be considered relevant by the Court, in this case new evidence that
is not critical of the justice system. Throughout NN’s decade-long struggle to obtain post-
conviction relief, he had been assisted by prominent lawyers and journalists who had
become interested in his case, and who on occasion worked without receiving any financial
compensation. NN’s case is similar to other post-conviction review cases in the sense that
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NN consistently claimed that he had been wrongfully convicted as a result of errors and
failings in the criminal justice process. However, the support he received from others - who
persisted in working to obtain new evidence of the principal witness’s unreliability (see
Table 1 on p.11) - is something that few other post-conviction review applicants have access
to. The crucial, final straws of doubt that led to the case passing the threshold for approval
were produced by interviews conducted by investigative journalists, in combination with
evidence that had previously been invoked and formulated with the help of journalists and
lawyers. This is in line with international research showing how applicants’ access to influ-
ential actors such as lawyers and journalists may play an important role, and that certain
crimes often attract more attention and engagement within these professional groups (Gies,
2017; Jenkins, 2013; Rafail & Mahoney, 2019; Savage, Grieve & Poyser, 2007). This raises
the important question of what would have happened if there were no media interest, and if
the journalists in this case had not chosen to investigate and interview the principal witness.
And above all, how compatible with rule-of-law standards can the post-conviction review
remedy be said to be if its functioning is dependent on lawyers and journalists having an
interest in providing applicants with support?

Conclusions

This article has attempted to explore the role of justice system accountability in the post-
conviction review process by means of a case study of the longest-serving inmate (NN) to be
exonerated in modern Swedish legal history. Although NN’s core claim was that the wrong-
ful conviction was due to failings and errors within the justice system, the results show how
NN took what I refer to as an evidential detour, in which he — with help from lawyers and
journalists — presented evidence that did not directly attribute any blame to the criminal
justice system. This seems to have been a successful strategy, since it allowed the Supreme
Court to create a narrative of accumulation of doubts, which stated that doubts regarding the
safety of NN’s conviction had accumulated over the years and had nothing to do with the
justice system’s own wrongdoings. Although the study’s findings are not generalisable, they
point to circumstances in the construction and application of the PCR provisions that tend
towards an avoidance of accountability rather than its promotion, which can lead to dispro-
portionately high barriers being placed in the path of applicants who apply for review as a
result of failings and errors within the justice system.

I want to conclude by emphasising the intentions of the PCR remedy outlined in the pre-
paratory legal texts, which emphasise that the remedy was created to obtain justice for those
who are convicted but innocent and that this is more important than the protection of court
authority (SOU, 1926:32; 1938:44). This study suggests that accountability has an important
role to play in realising these intentions. Relevant to this issue is the discussion of whether
Sweden should establish an independent PCR commission, inter alia with the objective of
reducing the risk for bias and increasing accountability, since the assessment of the case
would then be conducted outside the court system (see e.g. Martinsson, 2021; Liden, 2018).
We can of course only speculate as to whether such a system would have led to NN being
granted a review as early as his first or second application and being released from prison
many years earlier. Savage et al. (2007) have addressed the issue of double victimisation of
the wrongly convicted through the criminal justice system’s unwillingness to acknowledge
its responsibility for this failing. The worst-case scenario in the context under study would
be that avoidance of accountability makes the path towards exoneration overly difficult to
navigate, and that this may lead to individuals who have been wrongfully convicted either
never being granted a review or having to undergo an excessively long and difficult process
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to pass the threshold for approval. In addition, for the few persons whose convictions are
overturned, avoidance of accountability means that the full impact of the damage poten-
tially caused by the justice system and the state is not addressed. Besides leading to addi-
tional harm for the exonerated person, this may increase the risk of wrongful convictions
since the justice system has not learnt from its previous wrongdoings.

Data availability
The data are not publicly available due to ethical and privacy regulations in Sweden.
However, the author can provide the court case reference number upon request.
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Appendix

Description of information contained in Table 1.

1.
New uncritical information

Mobile phone data

Phone that had disappeared

Trousers that had been found

Driving speed analysis

Critical information

No investigation of alternative

Perpetrator’s car

Identification of perpetrator

Fingerprints

Location of safe

NN'’s unwillingness to come

Wounds

Lack of witness interviews

PW’s general credibility

2.
New uncritical information

Mobile phone data

Reconstruction: barn entry hatch

Analysis showing that it was extremely unlikely, and bordering on impossible,
that a phone call made from the area in which the brothers lived could have
connected to specific telephone masts. PW could therefore not have made the
dissuasion journey as described.

E-mail correspondence showing that NN had been open about the fact that his
phone had disappeared, which showed that he had not deliberately disposed of
it. Further, the SIM card had never disappeared, and this contained the infor-
mation that the police had already analysed.

Trousers owned by NN, which were similar to those a witness had seen the per-
petrator wearing, had been found at the home of another witness (having been
there the whole time).

A test of driving speed and distance showing that it was possible for NN to have
been at home at a certain time, despite a phone call having been registered in

another area.

No investigation of an alternative perpetrator because the police perpetrator
investigation was exclusively focused on NN.

The perpetrator had a white car; NN’s car is red. The prosecutor had not suc-
ceeded in linking NN to a white car.

The surviving victim described a person whose body and voice differed from
those of NN.

Unidentified fingerprints on a fishing tackle box that belonged to neither the
victims nor NN.

According to the surviving victim, the perpetrator did not know where the safe
was located; NN knew where it was because he was the one who had installed it.
NN did not come forward when the police publicised wanting to speak to
forward him because he had already been identified as the perpetrator by the
police and the media.

NN had a wound on his big toe; this was a graze and was not linked to the
crime. No investigation of this wound was ever conducted.

Despite witnesses repeatedly contacting police and the prosecutor, these wit-
ness statements had neither been documented nor included in the criminal
investigation protocol.

PW had deliberately presented false, unclear, inconsistent and belated information.

Further specification of the phone data analysis showed that PW must have been
located within 1000m of a specific phone mast, itself located at a long distance
from area in which the dissuasion journey was claimed to have taken place.

A reconstruction with a wooden frame showed that someone larger than NN
would be able to gain entry through a hatch at the crime scene. This contra-

dicted the reconstruction of the Prosecutor General.



Statement by cave researcher

Two types of tape

Critical information

False police statement
DNA-traces, snus
Critical analysis

3.

Critical information

Erroneous Supreme Court decision

Unfair trial

4,

New uncritical information
PW statement 1

PW statement 2

PW statement 3

Analysis of phone lists

Comparative analysis
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This statement discussed the significance of clothing, age, determination etc. for
a larger person to pass through the hatch mentioned above.
The victims were bound with two types of tape, suggesting that two perpetra-

tors were involved.

A police officer had made a false statement by failing to report the results of a
DNA analysis relating to a portion of snus found at the crime scene.

Analysis showing that the snus came from an unknown person and had not
been presented in the police investigation.

A general critical analysis of the reasons given for the appeal court judgement.

The Supreme Court’s decision to dismiss NN’s second application was in error
in its view that the analysis of phone data did not contain anything new.

The dismissal of NN’s second application meant that NN had been denied his
right to a fair trial in accordance with Article 6 of the European Convention on

Human Rights.

PW had told journalists that he and NN had spoken about burgling the broth-
ers’ home several years earlier.

PW had told journalists that his reason for the car journey on the day before the
murder had been to buy drugs.

PW had told journalists that he had visited the victims’ home twice, not only
once.

Analysis of phone call data, which weakened the alibi of an alternative
perpetrator.

Expert statement on behavioural consistency between this murder and another
robbery-murder, which suggested it may have been committed by another

perpetrator.
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